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Important note: This letter does not override the Listing Rules and is not a substitute for 

advice from qualified professional advisers. If there is any conflict or inconsistency between 

this letter and the Listing Rules, the Listing Rules prevail. You may consult the Listing Division 

on a confidential basis for an interpretation of the Listing Rules, or this letter. 

 

1. Purpose 

 

1.1 This letter provides guidance on (i) unrealised fair value gains arising from valuation 

of biological assets1 for the purpose of trading record and profit requirements under 

Main Board Rule 8.05(1)(a); (ii) the disclosure requirements for applicants with 

biological assets; and (iii) due diligence work expected to be performed by sponsors 

and other professional advisers on biological assets.   

 

1.2 Our treatment described below is unique to applicants engaging in agricultural 

activities2 in view of the nature and inherent risks relating to the biological assets and 

their valuation.  It is not appropriate to apply this treatment to all applicants who 

recognise unrealised fair value gains of their trading/ principal assets under the 

applicable accounting standards, e.g. investment properties and investments in 

securities.  We consider that the risks in biological assets are higher as they are 

                                                 
1 Biological asset is defined as a living animal or plant under Hong Kong Accounting Standard 41 – Agriculture. 
2  Agricultural activity is the management by an entity of the biological transformation and harvest of biological 

assets for sale or conversion into agricultural produce or into additional biological assets.  Such activity covers 

a diverse range of activities, for example, raising livestock, forestry, annual or perennial cropping, cultivating 

orchards and plantations, floriculture, and aquaculture (including fish farming).  (Source: paragraphs 5 and 6 of 

HKAS 41). 
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perishable and their valuation is usually subject to higher uncertainty due to the 

complex and not easily verifiable assumptions adopted. 

 

2. Background 

 

2.1 The Exchange considers that guidance to applicants engaging in agricultural activities 

is unique in view of the nature and inherent risks relating to biological assets and their 

valuation.      

 

2.2 Hong Kong Accounting Standard 41 – Agriculture (“HKAS 41”) issued by the Hong 

Kong Institute of Certified Public Accountants (“HKICPA”) requires a biological asset 

to be measured at fair value less cost to sell, other than when its fair value cannot be 

measured reliably.  The fair value of biological assets can be determined based on the 

market approach3, income approach4 (i.e. discounted cash flow or DCF method) or the 

cost approach5.  Hong Kong Financial Reporting Standard 13 (“HKFRS 13”) requires 

an entity to use valuation techniques that are appropriate in the circumstances and for 

which sufficient data are available to measure fair value, maximising the use of relevant 

observable inputs and minimising the use of unobservable inputs6.  HKFRS 13 also 

establishes a fair value hierarchy that categorises into three levels the inputs to valuation 

techniques used to measure fair value7.  The fair value hierarchy gives the highest 

priority to Level 1 inputs and the lowest priority to Level 3 inputs6.  (Updated in 

October 2015) 
 

2.3 Applicants which engage in agricultural activities have recorded in their income 

statements unrealised fair value gains/ losses from valuation of biological assets under 

the applicable accounting standards.  In cases where an applicant’s profits are mainly 

made up of unrealised fair value gains from its biological assets, there have been 

concerns that allowing unrealised fair value gains to fulfill the trading record and profit 

requirements may not be consistent with the spirit of the Listing Rules.   

 

2.4 In addition, due to the nature and inherent risks relating to the agricultural activities, 

biological assets and valuations of these assets, it is expected that sufficient information 

should be included in the applicant’s listing document and certain due diligence work 

should be performed by the sponsors and other professional advisers. 

 

 

 

 

                                                 
3    The market approach uses the prices and other relevant information generated by market transactions involving 

identical or comparable (i.e. similar) assets, liabilities or a group of assets and liabilities, such as a business 

(Source: paragraph B5 of HKFRS 13 - Fair Value Measurement). 
4   The income approach converts future amounts (e.g. net cash flows or income and expenses) to a single current 

(i.e. discounted) amount (Source: paragraph B10 of HKFRS 13). 
5   The cost approach reflects the amount that would be required currently to replace the service capacity of an 

asset (i.e. the current replacement cost) (Source: paragraph B8 of HKFRS 13). 
6  Source: paragraph 61 of HKFRS 13. 
7  Source: paragraph 72 of HKFRS 13.  Level 1 inputs are quoted prices (unadjusted) in active markets for 

identical assets or liabilities that the entity can access at the measurement date; Level 2 inputs are inputs other 

than quoted prices included within Level 1 that are observable for the asset or liability, either directly or 

indirectly; and Level 3 inputs are unobservable inputs for the asset or liability (Source: paragraphs 76, 81 and 

86 of HKFRS 13 respectively). 
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3. Relevant Listing Rules 

 

3.1 Main Board Rule 8.05(1)(a) provides that a new applicant must have an adequate 

trading record of not less than three financial years during which the profit attributable 

to shareholders must, in respect of the most recent year, be not less than HK$35 million 

and, in respect of the two preceding years, be in aggregate not less than HK$45 million.  

The profit mentioned above should exclude any income or loss of the issuer, or its group, 

generated by activities outside the ordinary and usual course of its business. 

 

3.2 Main Board Rule 2.13 requires that information contained in the listing document must 

be accurate and complete in all material respects and not be misleading or deceptive.   

 

3.3 Practice Note 21 requires sponsors to conduct reasonable due diligence. 

 

4. Guidance 

 

Trading record and profit requirements 

 

4.1 The trading record and profit requirement under Main Board Rule 8.05(1)(a) is one of 

the pre-requisite conditions to determine if an IPO applicant is eligible for listing.  In 

view of the importance of this, the Exchange may not rely solely on the judgment of 

the directors and/ or accountants and may reach its own conclusion based on the 

information presented and disregard the accounting treatment in the financial 

statements to ensure that the eligibility standards of Main Board Rule 8.05(1)(a) are 

interpreted consistently.   

 

4.2 Main Board Rule 8.05(1)(a) states that an applicant must have an adequate trading 

record with minimum profits, a trading record of not less than three financial years and 

the profits are to be generated by activities in the ordinary and usual course of the 

applicant’s business.  In determining whether any income can be counted towards the 

trading record and profit requirements, the Exchange must be satisfied that, based on 

the facts and circumstances of a particular case, the income was actively derived from 

commercial transactions in the applicant’s ordinary business throughout the trading 

record period, rather than from unrealised fair value movements.   

 

4.3 We consider that the sales of biological assets/ agricultural produce8 are the principal 

activities in the ordinary and usual course of business of an applicant which engages in 

agricultural activities.  In addition, biological assets are subject to inherent risks and 

their valuation is usually subject to higher uncertainty due to complex and not easily 

verifiable assumptions adopted.  Allowing an applicant engaging in agricultural 

activities to use unrealised fair value gains on valuation of biological assets to fulfill 

the trading record and profit requirements is contrary to the principles of the Listing 

Rules as discussed in paragraph 4.2 above.  Therefore the applicant would be expected 

to have recorded sales of biological assets/ agricultural produce and profits (excluding 

unrealised fair value gains on biological assets) throughout three financial years to 

satisfy the three-year trading record and profit requirements under Main Board Rule 

8.05(1)(a). 

 

                                                 
8  Agricultural produce is defined as the harvested product of the entity's biological assets under HKAS 41. 
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4.4 For agricultural companies which have recorded sales of biological assets/ agricultural 

produce and unrealised fair value gains/ losses in biological assets for a number of years, 

we recognise that unrealised fair value gains/ losses in biological assets would have 

already been accounted for as part of the trading profits and retrieving and separating 

historic costs for the purpose of profits test may be difficult if the applicants’ accounting 

system does not capture and maintain the relevant information for that purpose.  

However, we consider that adjustments will need to be made to exclude the unrealised 

fair value gains on biological assets to demonstrate compliance with the three-year 

trading record and profit requirements under Main Board Rule 8.05(1)(a). 

 

4.5 Different types of biological assets may have different development or fruition periods 

which result in different levels of uncertainty in determining their fair value.  For 

example, it will take two years for some varieties of apple trees to bear fruits while a 

hog will have a gestation period of 180 days.  Listing applicants engaging in agricultural 

activities are encouraged to consult with the Listing Division at the earliest possible 

opportunity to seek informal and confidential guidance as to their fulfillment of the 

trading record and profit requirements under Main Board Rule 8.05(1)(a). 

 

Disclosure requirements for applicants with biological assets 
 
4.6 The Exchange considers that the following disclosures, where not required by relevant 

accounting standards, should be made in the listing documents of applicants with 

biological assets: 

 

a. the group’s results during the track record period excluding unrealised fair value 

gains/ losses on biological assets; 

 

b. the relevant qualifications, experience and independence of the valuer, and how 

the directors and the sponsor are satisfied that the valuer is independent and 

competent to determine the fair value of biological assets; 

 

c. information on the fair value measurement of biological assets and the 

significance of these assets to the applicant’s net asset value; 

 

d. the basis or reasons for using the specific technique in valuation of biological 

assets (i.e. quoted price in an active market, the cost approach or DCF method);  

(Updated in October 2015) 
 

e. the material inputs, including bases and assumptions used in the valuation 

techniques (especially where discount rates are concerned), and (where 

appropriate) historical yield of the biological assets and commentary on the 

material fluctuation during the track record period; 

 

f. how the sponsor is satisfied that the valuation technique chosen and the inputs 

used in the valuation technique are appropriate and reasonable;   

 

g. that the reporting accountants are satisfied that the valuation technique chosen 

and the inputs used in the valuation technique are appropriate and reasonable;   

 



5 

 

h. details of any limitations on the sponsor’s due diligence in relation to biological 

assets (e.g. limitations in stock-take due to regulatory constraints and conditions 

in regulatory permits or licences which may not be fulfilled by the applicant), the 

alternative steps taken to address these limitations in respect of the information 

disclosed in the listing document and what steps can be taken going forward in 

respect of future disclosure of the same information.  In some cases limitations 

on due diligence may make an applicant not suitable for listing; 

 

i. sensitivity analysis on changes in material inputs used in the valuation techniques, 

including discount rate and key assumptions and variables; 

 

j. details of the material cash flows used in the fair value measurement based on 

the DCF method, and confirmations from the directors and the sponsor that the 

components are consistent with market factors and assumptions used in the 

measurement;  

 

k. comprehensive details of how the applicant performs its stock-take on biological 

assets, and internal controls over physical existence of biological assets and the 

relevant record keeping; 

 

l. full details of the applicant’s licences/ rights/ permits to carry out the agricultural 

activities; 

 

m. a robust risk factor stating that unrealised fair value gains/ losses on biological 

assets can fluctuate dramatically from period to period, are non-cash in nature, 

and are derived from many assumptions; and 

 

n. a risk factor, if material, that reported profits may be more volatile as any 

increase in the selling prices of biological assets will increase both the sales 

revenue and the unrealised fair value gains and vice versa. 

 

Due diligence work to be performed by sponsor/ professional advisers on biological 

assets 

 

4.7 Certain problems have been encountered by listed companies with biological assets 

including the physical existence of biological assets, inconsistencies between the 

licences/ rights/ permits to carry out the agricultural activities provided by the listed 

companies and the records of relevant authorities, and inconsistencies between the 

actual operations or area/ size operated by the listed companies and those stated in the 

relevant licences/ rights/ permits and/ or previously disclosed by the listed companies.    

 

4.8 We expect more stringent due diligence work to be performed by the sponsor and other 

professional advisers: 

 

a. an independent qualified valuer should be appointed to value the biological 

assets unless cogent reasons are provided; 
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b. the sponsor should be satisfied that (i) the independent valuer has appropriate 

and adequate experience in valuation of the type of biological asset; (ii) the 

independent valuer’s scope of work is appropriate to the opinion; and (iii) the 

bases and assumptions adopted by the independent valuer are fair and reasonable; 

 

c. the sponsor and independent valuer should be satisfied with the physical 

existence and the condition/ development status (e.g. age and health) of the 

biological assets by their independent verification (including the extent of 

reliance on data and information provided by the applicant and details of 

independent fieldwork/ physical inspections conducted) and with the disclosure 

in the listing document on the quantity and valuation of the biological assets; 

 

d. the reporting accountants should be satisfied with the physical existence of the 

biological assets by their independent verification (including the extent of 

reliance on data and information provided by the applicant and details of 

independent fieldwork/ physical inspections conducted) and with the 

measurement and disclosure of the biological assets in the accountants report; 

 

e. the sponsor should confirm that it has independently verified the validity and 

accuracy of the applicant’s licences/ rights/ permits, including inspection of 

records maintained by the competent authorities; and 

 

f. the sponsor should confirm that it has independently verified that the applicant’s 

actual operations (including area covered by the operations) are consistent with 

and in compliance with the relevant licences/ rights/ permits and records 

maintained by the competent authorities (if any). 

 

**** 
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1. Purpose (updated in April 2019) 

 

1.1 This letter provides guidance on matters relating to the trading record 

requirement, financial eligibility requirement and disclosure of unaudited 

financial information and stub period comparatives in the listing documents. 

 

2. Background (deleted in April 2019) 

 

3. Relevant Requirements (deleted in April 2019)1 

 

4. Guidance (updated in April 2019) 

 

Trading record requirement 

 

4.1 The trading record requirement of three financial years for Main Board new 

applicants (two financial years for GEM new applicants) under Main Board 

Rule 4.04(1) (GEM Rules 7.03(1) and 11.10) does not necessarily 

correspond to a period of three calendar years (two calendar years) because 

                                                 
1
  This section has been deleted to avoid duplication of the relevant Main Board and GEM Rules.  

Reference to the relevant Listing Rules is included in the body of the guidance letter. 



 

 

a financial year is a period in respect of which any profit and loss account of a 

company laid or to be laid before it in a general meeting is made up pursuant 

to Main Board Rule 1.01 (GEM Rule 1.01).   

 

4.2 For example, a Main Board new applicant with a financial year ending on 31 

December was incorporated on 1 April.  Although its accounts in the year of 

incorporation only comprise financial results of nine months, it would still be 

regarded as a full financial year if those accounts were laid in a general 

meeting. 

 

4.3 The trading record of a new applicant refers to the record of its trading 

activities, including its revenue, expenses, cash flows, assets and liabilities 

arising from its core businesses.  Where a new applicant2 has not yet 

commenced generating any revenue, any expenses related to preparation 

activities (e.g. business planning, construction of factory facilities, 

procurement of raw materials, preliminary negotiations with potential 

customers or trial production) would not be counted towards the satisfaction 

of the adequate trading record.  The Exchange will accept a shorter trading 

record period on specific circumstances as per Main Board Rules 8.05A and 

8.05B (GEM Rule 11.14). 

 

4.4 The Exchange interprets the trading record requirement to refer to the 

business that forms the subject matter of listing and not the legal entity that 

forms the new applicant.  This means, even if a new applicant’s trading 

record results were presented in two sets of accountants’ report pursuant to 

the relevant accounting standards (e.g. there was a change in control), the 

new applicant may still meet the trading record requirement if (i) the two 

accountants’ reports together present the historical results of the underlying 

business that forms the substance of listing for the three or two full financial 

years, as the case may be; (ii) the new applicant could demonstrate that other 

eligibility requirements under Main Board Rule 8.05 (GEM Rule 11.12A) could 

be met on the basis of the historical accounts that were presented; and (iii) 

the reporting accountants confirm that the basis of preparation of the two sets 

of accountants’ report do not have significant difference. 

 

 

                                                 
2
   New Applicants under Main Board Rules Chapters 18 and 18A should refer to Main Board Rules 

18.03, 18.04, 18A.02 and 18A.03, respectively. 



 

 

Items counted towards the financial eligibility requirements 

 

4.5 Income/ expenses/ cash flow items that arise from the new applicant’s 

ordinary and usual course of business must be counted towards its 

satisfaction of the financial eligibility requirements under Main Board Rule 

8.05 (GEM Rule 11.12A).  The burden of proof is on the new applicant and 

its sponsor to demonstrate to the Exchange’s satisfaction that such items 

arise from the new applicant’s ordinary and usual course of business and the 

Exchange is not subject to the accounting presentation and judgment made 

by the new applicant, reporting accountants and other experts, and/or 

competent authorities, as the case may be. 

 

4.6 The below sets out non-exhaustive examples of past cases where the 

Exchange determined the revenue/ profit/ cash flow items cannot be included 

for the purpose of meeting the relevant financial eligibility requirements:  

 

(a) tax refunds attributable to the capitalisation of the new applicant’s 

retained profits and statutory surplus reserves into paid up capital given 

that the underlying capital restructuring activities were not in the new 

applicant’s ordinary and usual course of business;  

 

(b) fair value changes of preferred shares recorded in accordance with the 

relevant accounting standards given that equity financing through 

issuance of the preferred shares was not in the ordinary and usual 

course of business (as oppose to finance costs from bank borrowings);  

 

(c) fair value gains derived from securities investments activities by a new 

applicant whose principal business was manufacturing household 

products; 

 

(d) interest income derived from cash advances to another company by a 

new applicant which was not in the money lending/ financing business;  

 

(e) retrospective downward adjustment of royalty fees to the parent group  

due to change in parent group’s transfer pricing policy as advised by 

external consultant; 

 



 

 

(f) gain on deemed disposal of a subsidiary which was a one-off and not in 

the ordinary and usual course of the new applicant’s business which 

was debt financing, assets and proprietary investments; and  

 

(g) revenue/ profit/ cash flow generated from activities that breached 

material rules and regulations (e.g. failure to obtain licences that are 

material or crucial to the core businesses of the new applicant, or illegal 

income that would be confiscated under relevant laws). 

 

Disclosure of unaudited financial information post trading record period  

 

4.7 Where a new applicant, any of its subsidiaries or its holding company has 

published, pursuant to the requirements of the applicable rules and 

regulations of a regulatory authority (e.g. an exchange), unaudited quarterly/ 

interim financial statements that ends after the end of the trading record period 

disclosed in the listing document and is material to the new applicant, the new 

applicant must disclose, where applicable, such published unaudited 

information in the manner provided below:  

 

(a) its (or its subsidiary’s) revenue and income information for the unaudited 

quarterly/ interim period;  

 

(b) in a condensed form with major line items/ components of its (or its 

subsidiary’s) assets, liabilities, equity, income and expenses and cash 

flows as presented in its latest audited financial statements; 

 

(c) comparative statements for the corresponding period in the prior 

financial period or prior year-end balance, as the case may be;  

 

(d) selected note disclosure that will provide an explanation of events and 

changes that are significant to an understanding of the changes in its (or 

its subsidiary’s) financial position and performance since the reporting 

date of the last audited financial information;  

 

(e) description of any material variation between its (or its subsidiary’s) 

accounting principles, practices and methods used in preparing such 

unaudited quarterly/ interim financial information and those prepared 



 

 

using the accounting standards pursuant to Main Board Rule 4.11 

(GEM Rule 7.12); and quantification of any material variations; and 

 

(f) the unaudited quarterly/ interim financial information must be at least 

reviewed by an auditor in accordance with the standards established by 

the Hong Kong Institute of Certified Public Accountants 3  or the 

International Auditing and Assurance Standards Board4 and, include as 

part of the review, the financial effect of the material differences 

between the unaudited quarterly/ interim financial information and 

financial statements prepared using the accounting standards pursuant 

to Main Board Rule 4.11 (GEM Rule 7.12). 

 

4.8 A new applicant is not required to perform a post listing audit on the 

unaudited financial information discussed in paragraph 4.7 above given that (i) 

the publication of the unaudited financial information was due to the 

requirement of the relevant authority; (ii) disclosure of such information in the 

listing document is to ensure equal dissemination of the new applicant’s 

financial information; and (iii) the information disclosed in the listing document 

has been reviewed by an auditor as required in paragraph 4.7(f) above. 

 

4.9 In order to ensure the financial information in the listing document provides 

relevant and updated information to the investors, the latest financial period 

reported on by the reporting accountants must not have ended more than six 

months before the date of the listing documents pursuant to Main Board Rule 

8.06 (GEM Rule 11.11) (“Stub Period Requirement”).  To be clear, the 

Stub Period Requirement and other timing requirements for the experts report 

(e.g. property valuation report under Main Board Rule 5.07 (GEM Rule 8.30) 

and competent person report under Main Board Rule 18.24(2) (GEM Rule 

18A.24A(2)) apply to both the listing document and any supplemental listing 

document. 

 

4.10 The Exchange will not consider factors such as (a) market conditions; (b) 

non-compliance with the Stub Period Requirement is unlikely to cause 

                                                 
3
  Hong Kong Standard on Review Engagements 2400 “Engagement to Review Historical 

Financial Statements” or Hong Kong Standards on Review Engagements 2410 “Review of 
Interim Financial Information performed by the Independent Auditor of the Entity”. 

4
  International Standard on Review Engagements 2400 “Engagement to Review Historical 

Financial Statements” or International Standards on Review Engagements 2410 “Review of 
Interim Financial Information performed by the Independent Auditor of the Entity”. 



 

 

prejudice to the investing public; (c) unexpected delay of hearing date by the 

Exchange; or (d) unduly burdensome to update the accountants’ report to be 

reasons for any new applicants to not comply with the Stub Period 

Requirement and other timing requirements as mentioned paragraph 4.9 

above. 

 

4.11 The Listing Rules require a comparison of income statements and cash flow 

statements for the stub period and the corresponding period in the prior 

financial year (“Stub Period Comparatives”) to be included in accountants' 

reports.  A listing document or circular should contain a discussion and 

analysis of a group's performance, material trends and seasonal fluctuations 

during the years and periods (if any) covered by an accountants' report to 

enable investors to make informed investment decisions.  

 

4.12 The financial information for all financial years or periods included in an 

accountants' report, except for the Stub Period Comparatives, must be 

audited. The Stub Period Comparatives, if unaudited, must be clearly 

identified as unaudited and must at least be reviewed by reporting 

accountants5 and their review opinion for such financial information must be 

included in the accountants' reports.  

 

 

**** 

                                                 
5
  In accordance with the International Standards on Review Engagements 2410 "Review of 

Interim Financial Information performed by the Independent Auditor of the Entity" issued by the 
International Auditing and Assurance Standards Board, or with the Hong Kong Standard on 
Review Engagements 2410 "Review of Interim Financial Information Performed by the 
Independent Auditor of the Entity" issued by the Hong Kong Institute of Certified Public 
Accountants. 
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1. Purpose 

 
1.1 This guidance sets out our current practice in dealing with convertible 

instruments issued to pre-IPO investors.  The guidance relating to special rights 
attached to pre-IPO share investments set out in Guidance Letter HKEX-GL43-
12 shall apply to all special rights attached to convertible instruments. Any 
reference to shares therein shall refer to convertible instruments as applicable. 
(Updated in March 2017) 

 
2. Applicable rules, regulations and principles 

 
2.1 Main Board Listing Rules 2.03(2) and (4) (GEM Rules 2.06(2) and (4)) (the 

“Rules”) require the issue and marketing of securities to be conducted in a fair 
and orderly manner and that all holders of listed securities be treated fairly and 
equally. 

 
3. Convertible or exchangeable bonds, notes or loans and convertible 

preference shares (collectively “CBs”) (Updated in March 2017) 
 
3.1 CBs issued to pre-IPO investors may be structured in such a way that they are 

not shares in form, but the investors would enjoy a risk-return profile similar to or 
even better than that of a shareholder.  We have in the past requested the 
removal of conversion price reset mechanism of CBs and the termination of all 
special rights for bondholders.  The rationale is to ensure that all shareholders 
are treated fairly and equally under the Rules. 

 
3.2 We set out in paragraphs 3.3 to 3.5 our current practices in dealing with 

convertible instruments with conversion price reset mechanism issued to pre-
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IPO investors.  
  

(a) Conversion price linked to IPO price or market capitalisation 
 
3.3 The conversion price for the CBs should be at a fixed dollar amount or at the 

IPO price.  A guaranteed discount to the applicant’s IPO price or market 
capitalization of shares may give rise to concerns that the pre-IPO investor does 
not bear the same investment risk as public investors and is not permitted. 

 
(b) Conversion price reset 

 
3.4 We consider that any conversion price reset mechanism of the CBs should be 

removed as they are considered to be contrary to the principle of the Rules. 
 
3.5 An example is where the conversion price reset mechanism is based on the 

lower of a fixed price and a floating market price.  Such a price reset mechanism 
allows conversion at a discount to the fixed price.  As the share price declines, 
the market price based conversion formulae would lead to more shares to be 
issued, hence greater dilution and greater potential for share price reduction 
which can work in a spiral. 

 
(c) Mandatory or partial conversions 

 
3.6 Partial conversion of CBs is only allowed if all special rights are terminated after 

listing. This prevents the situation where a pre-IPO investor enjoys the special 
rights it held as bondholder by converting a significant portion of their CBs into 
shares and yet still be entitled to special rights by holding a small portion of the 
CBs. 

 
(d) Early redemptions 

 
3.7 Certain CBs provide bondholders the option to redeem early the outstanding 

CBs at a price which would enable the bondholders to receive a fixed internal 
rate of return (IRR)1 on the principal amount of the CBs being redeemed.  Upon 
maturity, all outstanding CBs shall become immediately payable at a price which 
would enable the bondholders to receive the same fixed IRR. 

 
3.8 We consider that the IRR on the principal amount of the CBs to be redeemed is 

compensation for the investment and risk undertaken by the bondholders and is 
allowed.  

 
(e) Negative Pledges   

 
3.9 Negative pledges restrict an applicant from certain corporate actions such as 

                                                           
1 IRR is the interest rate needed in the discounting of cash flows to their present value so the 
investment’s net present value is equal to zero.  For example, if the cost of investment of a financial 
instrument is HK$100 and it is expected to pay its holder $110 in one year’s time, the investment’s 
internal rate of return is 10%. 
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creating any additional lien, encumbrance or security interest on its assets and 
revenues, or paying dividends without prior consent of the pre-IPO investor. 
They are common in debt instruments, such as convertible bonds.  

    
3.10 Negative pledges should be removed upon listing unless the sponsor confirms 

that the negative pledges are not egregious, and do not contravene the fairness 
principle in the Rules.   
 
(f)  Disclosure requirements  

 
3.11 Given the complexity of CBs and their terms, additional information should  be 

disclosed in the “Financial Information” and “Risk Factors” sections of the 
prospectus to explain the impact of the CBs on the applicant, including if the 
applicant was required to redeem the CBs before the maturity date: 

 
(i) a qualitative analysis on the cash flow and cash position in the event 

of CBs redemption; 
 

(ii) the various terms and impact of early redemption, including the 
monetary amount that the applicant is required to pay to the 
bondholders on the assumption of redemption upon maturity or early 
redemption, so as to enable the bondholders to receive the required 
percentage of IRR; 

 
(iii) the maximum number of shares that would be converted and the 

corresponding change in shareholding; and 
 

(iv) the expected source of cash inflows upon listing, in particular the 
applicant’s existing cash position of the Group, the additional positive 
operating cashflow the applicant expects to generate and estimated net 
proceeds from the IPO. 

 
 

***  
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Listing Rules  Main Board Rules 2.03(2) and (4) 

GEM Rules 2.06(2) and (4) 
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HKEX News Release (updated: 13/10/2010), Guidance 
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2.  HKEX-LD55-1, 55-2 and 55-3 
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Important note: This letter does not override the Listing Rules and is not a 
substitute for advice from qualified professional advisers.  If there is any conflict or 
inconsistency between this letter and the Listing Rules, the Listing Rules prevail.  
You may consult the Listing Department on a confidential basis for an interpretation 
of the Listing Rules or this letter. 
 
1. Purpose  
 
1.1 This guidance is a consolidation of listing decisions on pre-IPO investments 

which the Exchange issued in the past, and only principles applicable after the 
introduction of the Interim Guidance on 13 October 2010 are included in this 
Guidance Letter.  Past listing decisions have been superseded.  
 

1.2 Listing decisions HKEX-LD12-2011 on whether the Interim Guidance applied 
to an applicant seeking a secondary listing on the Main Board of the 
Exchange in June 2011 and HKEX-LD15-2011 on whether the Interim 
Guidance was applicable to an issue of shares upon exercise of warrants in 
July 2011 remain effective.  

 
1.3 This letter and the Interim Guidance apply to investments in shares of an 

unlisted company (“pre-IPO investment”) 1 .  To clarify, an investment in 
shares refers to the acquisition of shares from an applicant or its shareholder 
by a new or existing shareholder prior to the applicant’s IPO, except as 
provided in paragraphs 6.2 and 6.3 herein.  A potential applicant is 
encouraged to consult the Exchange in advance if it believes that special 

                                                 
1  Guidance on pre-IPO investments of convertible or exchangeable securities in an unlisted 

company are covered in Guidance Letter HKEX-GL44-12. 
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rights granted to a shareholder should not be subject to this Guidance Letter. 
(Updated in March 2017) 

 
2. Applicable rules, regulations and principles 

 
2.1 Main Board Listing Rules 2.03(2) and (4) (GEM Rules 2.06(2) and (4)) (the 

“Rules”) require the issue and marketing of securities to be conducted in a fair 
and orderly manner and that all holders of listed securities be treated fairly 
and equally. 
 

2.2 Pre-IPO investors will often make their investments on more favourable terms 
than IPO investors (e.g. by being given special rights that do not extend to 
other shareholders and/or by investing at a lower price than the IPO price). 
This reflects the significantly different risks assumed by a pre-IPO investor.  
(Updated in March 2017) 

 
2.3 However, where a pre-IPO investment is made close in time to an IPO, there 

is a concern that the pre-IPO investor is investing on more favourable terms 
than IPO investors but is not exposed to risks significantly different from those 
assumed by IPO investors, which would contravene the Rules.  (Updated in 
March 2017) 

 
2.4 Under the Interim  Guidance,  the Exchange will  generally delay, except  in  

very exceptional circumstances, the first day of trading of the applicant’s 
securities until 120 clear days after the later of the completion or divestment of 
the last pre-IPO investments (“120 Day Delay”) if (a) the applicant has a pre-
IPO investment completed within 28 clear days before the date of the first 
submission of the first listing application form (the “First Filing”) and the 
relevant pre-IPO investor remains as a shareholder at the First Filing or (b) 
the pre-IPO investment is completed on or after the First Filing and before the 
date of the listing.  (Updated in March 2017) 

 
2.5 Pre-IPO investments are considered completed when the funds for the 

underlying shares are irrevocably settled and received by the applicant (in the 
case of an issue of shares by the applicant), or existing shareholders (in the 
case of a transfer or sale of shares by existing shareholders).  (Updated in 
March 2017) 
 

3. Special rights attached to pre-IPO investments (Updated in March 2017) 
 

3.1 Pre-IPO investors may be offered special rights by the applicant or its 
shareholders. The range of these special rights varies and generally, special 
rights which do not extend to all other shareholders are not permitted to 
survive after listing to comply with the general principle of even treatment of 
shareholders under the Rules.  To clarify, such rights may exist and be 
exercised up to listing. 
 

3.2 Except as otherwise provided in the Interim Guidance, this Guidance Letter 
and Guidance Letter HKEX-GL44-12 (collectively, the “Pre-IPO Investment 
Guidance”), rights granted by one shareholder to another or agreements 
among shareholders (including controlling shareholders) are private 
arrangements and generally not subject to the Pre-IPO Investment Guidance.  
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3.3 For the purposes of this paragraph 3, ‘applicant’ shall refer to the applicant, its 
subsidiaries or anyone acting on its behalf.2  

 
3.4 Below are examples of common special rights and our guidance on whether 

they are permitted to survive.  Our treatment of any specific special right will 
depend on the facts and circumstance of each listing application: 
 

3.5 Price adjustments 
 
May survive listing: 
 
• Terms that provide a fixed rate of return to the pre-IPO investor (which 

effectively reduce the price per share) and settled by a shareholder 
provided that they are not based on (1) a discount to the IPO price; or (2) 
a discount to market capitalization of the shares at IPO.     

 
Must terminate upon listing: 

 
• Terms which adjust the purchase price based on a discount to the IPO 

price or discount to the market capitalization of the shares may not 
survive listing whether they are settled by the applicant or a shareholder 
because they are contrary to the principles of the Rules. 
 

3.6 Divestments  
 

(a) Divestments prior to First Filing 
 
• Pre-IPO investors who divest prior to the First Filing do not disrupt the 

listing process nor affect the equal treatment of shareholders post listing.  
Therefore, there will be no penalty to the applicant for pre-IPO investors 
who divest prior to the First Filing regardless of when the pre-IPO 
investment was made or whether divestment is pursuant to a contractual 
right. 
 

• the divestment must be a bona fide transaction. 
 

(b) Divestments on or after First Filing 
 
• Divestments on or after the First Filing is highly disruptive to the listing 

process and will be subject to a 120 Day Delay regardless of when the 
pre-IPO investment was made or whether divestment is pursuant to a 
contractual right. 
 

• the divestment must be a bona fide transaction. 
 

(c) Divestment  Rights  
 
• Any divestment right (e.g. put options, redemption or repurchase rights) 

granted by the applicant or the controlling shareholder to the pre-IPO 
investor or right (e.g. call options) permitting the applicant or the 

                                                 
2 To clarify, the controlling shareholder is not presumed to be acting on behalf of the applicant. 
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controlling shareholder to repurchase shares of the pre-IPO investor 
(together, the “Divestment Rights”) must be terminated before the First 
Filing.  Except as provided in the following paragraph, if an applicant fails 
to comply with the above requirement in respect of the termination of its 
Divestment Rights, the applicant shall be subject to the 120 Day Delay 
from the date of exercise or termination of any Divestment Right existing 
on the date of First Filing3.  

 
• A Divestment Right may exist on or after the First Filing if it is only 

exercisable if the listing does not take place4 and will terminate upon 
listing.  
 

3.7 Director nomination/appointment rights  
 
May survive listing: 

 
• Any agreement among the shareholders to nominate and/or vote for 

certain candidates as directors are generally not subject to this Guidance 
on Pre-IPO investments. 
 

• Any rights available to all shareholders subject to certain qualifications 
stipulated in the applicant’s constitutive documents (e.g. holding a certain 
minimum interest) may survive after listing as such right is available to all 
shareholders that fulfil such criteria.   
 

Must terminate upon listing: 
 
• Any right granted by the applicant to nominate or appoint a director must 

terminate upon listing as such a right is not generally available to other 
shareholders.  Any director nominated or appointed by a pre-IPO 
investor need not resign at listing unless required under the applicant’s 
articles of association. 

 
3.8 Other nomination rights 
 

May survive listing: 
 

• Rights to nominate senior management and committee representatives 
(other than directors and board committee members) granted to pre-IPO 
investors by the applicant or the controlling shareholder are permitted to 
survive listing provided that all such appointments are subject to the 
decision of the board.   
 

• In such circumstances, the board of directors must not be contractually 
obligated to approve pre-IPO investor’s nominations without further 
review as the directors are subject to fiduciary duties to act in the best 
interest of the applicant and its shareholders as a whole.  

                                                 
3 Unwinding a pre-IPO investment is no longer a remedy. 
4 Non-exhaustive examples of when listing does not take place include any event which occurs which 
would render the applicant unable to comply with the listing requirements or a listing application that 
has been withdrawn/rejected/returned/lapsed. 
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3.9 Veto rights  

 
Must terminate upon listing: 
 
• Any contractual right to veto the applicant’s major corporate actions (e.g. 

a petition or resolution for winding-up, change in the business by the 
applicant group, or the amalgamation or merger by any member of the 
applicant group with any other company or legal entity, etc.).   

 
3.10 Anti-dilution rights 

 
• Under Main Board Rule 10.04 and Paragraph 5 of Appendix 6 to the 

Main Board Rules, no securities can be offered to existing shareholders 
of the issuer on a preferential basis and no preferential treatment can be 
given to them in the allocation of the securities.  

 
• However, some pre-IPO investors are granted preferential rights to 

purchase additional shares to be issued by the applicant so as to 
maintain their percentages of shareholding in the applicant.   

 
May exercise before and in connection with an IPO: 
 
• Exercise of anti-dilution rights by the pre-IPO investors in connection with 

the IPO is permissible if: 
(i) the allocation is necessary in order to give effect to the pre-existing 

contractual rights of the pre-IPO investors;  
(ii)  full disclosure of the pre-existing contractual entitlement of the pre-

IPO investors contained in the relevant investor rights agreement 
and the number of shares to be subscribed by the pre-IPO 
investors will be made in the listing document and the allotment 
results announcement; and 

(iii) the additional shares will be subscribed for at the offer price of the 
IPO offering.  

 
Must terminate upon listing: 
 
• Anti-dilution rights may not survive after listing to be in line with Main 

Board Rule 13.36 (GEM Rule 17.39) on pre-emptive rights.  
 
3.11 Financial compensation  

 
May survive listing: 
 
• Any financial compensation5 settled by a shareholder and is not linked to 

the market price or capitalisation of the shares; 
 

                                                 
5 Includes profit guarantees or compensation for failure to achieve a qualified IPO (i.e., an IPO which satisfies 
certain conditions agreed with a pre-IPO investor) 
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Must terminate upon listing: 
 

• Any financial compensation that is settled by the applicant; or 
 

• Any financial compensation linked to the market price or market 
capitalisation of the shares.  
 

3.12 Prior consent for certain corporate actions/ changes in articles 
 
Must terminate upon listing: 
 
• Any right that requires the prior consent of the pre-IPO investor for 

certain corporate actions.  Examples of these actions include: 
 

(i) a declaration of dividend by any member of the applicant group; 
 
(ii) the sale, lease or transfer of a substantial part of the applicant’s 

business or assets; 
 
(iii) any amendments to the applicant’s constitutional documents; and   

 
(iv) any change in executive directors.  
  

3.13 Exclusivity rights and no more favourable terms 
 

Must terminate upon listing unless the agreement is modified to include an 
explicit “fiduciary out” clause: 
 
• Any restriction on the applicant to issue or offer any shares, options, 

warrants and rights to any direct competitor of the pre-IPO investor or to 
other investors on terms more favourable than the terms on which the 
shares are issued to the pre-IPO investor.  These rights could potentially 
prevent the board of the applicant from considering bona fide alternative 
proposals that would be in the best interest of the applicant and its 
shareholders as a whole and thus must not survive listing except as 
provided below.  

 
• The rights discussed above can survive after listing if the terms of the 

investment are modified to include an explicit “fiduciary out” clause so 
that directors are allowed to ignore the terms if complying with them 
would constitute a breach of their fiduciary duties. In such case, the 
directors would not be prevented from exercising their judgment in 
whether to undertake certain corporate actions in the best interest of the 
applicant and its shareholders as a whole.  

 
3.14 Information rights 
 

May survive listing if the information is made available to the general public at 
the same time: 
 
• Information rights can only survive after listing if the pre-IPO investor is 

only entitled to receive published information or information which is at 
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the same time made available to the general public, with a view to 
avoiding unequal dissemination of information.  If the issuer provides 
price sensitive information to the pre-IPO investor, the issuer needs to 
comply with the Inside Information Provisions (as defined in the Listing 
Rules).  
 

3.15 Right of first refusal and tag-along rights 
 
May survive listing: 
 
• Any right of first refusal granted by the controlling shareholder such that 

the controlling shareholder must first offer to sell shares to the pre-IPO 
investor at the same price and on the same terms and conditions as  
proposed sales of shares to another investor.   
 

• Any right granted by the controlling shareholder to include the shares of 
a pre-IPO investor for sale together (i.e. tag-along) with the shares of the 
controlling shareholder if the controlling shareholder sells any of its 
shares to another investor.  

 
• These rights are agreements between shareholders and can survive 

after listing. 
 

4. Lock-up and Public Float  
 

4.1 Pre-IPO investors are usually requested by the applicant to lock-up their pre-
IPO shares for a period of six months or more.  These shares are counted as 
part of the public float so long as Main Board Rule 8.24 (note 3 to GEM Rule 
11.23) (shares are not financed directly or indirectly by a connected person of 
the applicant) is fulfilled. 

 
5. Disclosure requirements (Updated in July 2013) 

 
5.1 The listing document must include the following information: 

 
(a) in table format, details of the pre-IPO investments, including the name of 

each pre-IPO investor, date of investment, amount of consideration paid, 
payment date of the consideration, cost per share paid by each pre-IPO 
investor and the respective discount to the IPO price, use of proceeds 
from the pre-IPO investments and whether they have been fully utilized, 
strategic benefits they will bring to the applicant, and shareholding in the 
applicant held by each pre-IPO investor upon listing; 

 
(b) the beneficial owner and background of each of the pre-IPO investors and 

their relationship with the applicant group and/ or any connected persons 
of the applicant; 

 
(c) basis of determining the consideration paid by each pre-IPO investor; 

 
(d) details of any material special rights granted to the pre-IPO investors that 

will survive after the applicant’s listing and how they comply with Main 
Board Rule 2.03(4) (GEM Rule 2.06(4)) and the principles set out in 
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paragraph 3 of this Guidance Letter or a statement that no special rights 
shall survive listing; (Updated in March 2017) 

 
(e) whether the shares held by each pre-IPO investor will be subject to any 

lock-up after listing (as part of the terms of the pre-IPO investment) and, 
with basis, whether the shares held by the pre-IPO investors are 
considered as part of the public float for the purposes of Main Board Rule 
8.08 (GEM Rule 11.23);  

 
(f) if the pre-IPO investment is in the form of share-based payments:  

(i) the accounting treatment of the pre-IPO investments; 

(ii) the basis of the reporting accountants’ view on the accounting 
treatment;  

(iii) a risk factor, if applicable, on the future impact on the applicant’s 
profit and loss; and 

(g) the sponsor’s confirmation, with basis, that the pre-IPO investments are in 
compliance with the Interim Guidance, this Guidance Letter and Guidance 
Letter HKEX-GL44-12. 

6. Application of the Pre-IPO Investment Guidance (Updated in July 2013 
and March 2017)   

 
6.1 An applicant with a pre-IPO investment made within (1) 28 clear days of the 

First Filing or (2) after the First Filing and before its listing may not list until 
120 days from the later of completion of such pre-IPO investment or 
subsequent divestment.  
 

6.2 The Pre-IPO Investment Guidance do not apply to shares of the applicant 
acquired in an exchange of shares of a predecessor in interest company6 or 
an operating subsidiary of the applicant or otherwise as part of a corporate 
restructuring of the applicant in connection with the listing. 

 
6.3 Shares awarded to directors or employees of the applicant as part of a 

defined share award scheme are not subject to the Pre-IPO Investment 
Guidance.  

 
6.4 All special rights, which do not comply with this Guidance Letter and/or 

Guidance Letter HKEX-GL44-12 must be amended or terminated prior to 
listing. 

 
**** 

 

                                                 
6 Refers to a company operating the applicant’s business prior to the formation of the applicant. 
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HKEx GUIDANCE LETTER 

HKEx-GL42-12 (August 2012) 

 

Subject Guidance on Main Board Rule 9.09(b) in new listing cases  

Listing Rules and 

Regulations 

Main Board Rule 9.09(b)  

Related 

Publications 

Interim Guidance on Pre-IPO Investments (HKEx-GL29-12 

dated January 2012) 

Author  IPO Transactions Department 

 

Important note: This letter does not override the Listing Rules and is not a substitute for advice 

from qualified professional advisers. If there is any conflict or inconsistency between this letter 

and the Listing Rules, the Listing Rules prevail. You may consult the Listing Division on a 

confidential basis for an interpretation of the Listing Rules, or this letter. 

 

 

I.   Purpose  

 

1. This Guidance describes the purpose of Rule 9.09(b) and the circumstances under which a 

waiver may be considered in the case of a new applicant.   

 

 

II.   Listing Rules  

 

2. Rule 9.09(b) prohibits dealing in shares by any core connected person of the issuer from 4 

clear business days before the Listing Committee hearing until listing is granted.  This rule 

does not apply to circumstances under Rule 7.11 where the share dealing is to achieve the 

required public float.  

 

3. The purpose of Rule 9.09(b) is to prevent core connected persons such as directors and 

substantial shareholders (and their close associates) of a listing applicant holding the 

applicant’s shares from benefiting through dealing in those shares shortly before listing. 

These core connected persons are deemed to have inside information and are in a position 

to influence the IPO process. 
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III.   Guidance  

 

4. The share dealing prohibition under Rule 9.09(b) ceases to apply after an application has 

lapsed, that is 6 months after the filing of a listing application (Form A1)
1
.  

 

Circumstances for Rule 9.09(b) Waiver  

  

5. We would normally grant a Rule 9.09(b) waiver under each of the following circumstances:  

 

 
Circumstances for waivers  

1 The applicant’s shares are already listed overseas (excluding trading-only status or over-

the-counter-trading status). Its existing shareholders include independent and public 

investors over whose investment decisions the applicant has no control. A public investor 

may become a substantial shareholder of the applicant before it lists on the Exchange.   

 

We would consider granting a Rule 9.09(b) waiver so as not to restrict share dealings by 

these public investors on the basis that:  

 

(i) the applicant has no control over the investment decisions of the public investors 

who may become its substantial shareholders before listing on the Exchange; 

 

(ii) the applicant will promptly release any price sensitive information to the public in 

its home jurisdiction; 

 

(iii) the applicant’s existing core connected persons (including substantial and 

controlling shareholders, directors and chief executive and their respective close 

associates) will not deal in the applicant’s shares during the prohibited period 

under Rule 9.09(b); and 

 

(iv) the applicant will notify the Exchange of breach of the dealing restriction by any 

of its core connected persons during the restricted period. 

 

2 The share dealing would not result in any change in the ultimate beneficial owners, for 

example a distribution in specie by the legal holder of the shares to the ultimate 

controlling shareholders on a pro-rata basis. 

 

3 The share dealing is due to a corporate reorganisation. 

4 There was a pre-existing shareholder agreement for distribution of the applicant’s shares 

in a particular way so as not to dilute the shareholdings of the original shareholders. 

 

                                                 
1
   Rule 9.03 
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5 The share dealing is due to a need to comply with the Listing Rules, for example: 

 

(i) to unwind a pre-IPO investment that does not comply with the Guidance on Pre-

IPO Investment, or  

 

(ii) to revise the applicant’s corporate structure which involves issuing more shares to 

the controlling shareholder as consideration for injecting its business into the 

applicant to address the Exchange’s concern on conflicts of interest posed by the 

controlling shareholder’s business. 

 

 

6. For a Rule 9.09(b) waiver to be granted,  applicants must: 

 

(a) demonstrate that compliance with Rule 9.09(b) would be irrelevant or unduly 

burdensome based on the facts and circumstances of their case; and  

 

(b) disclose in the listing document the reasons for applying a Rule 9.09(b) waiver and the 

waiver conditions attached.  

 

7. The circumstances that support a Rule 9.09(b) waiver are not exhaustive. Each application 

will be considered on a case-by-case basis and we may modify or add conditions for 

granting the waiver. 

 

Rule 9.09(b) may overlap with the restrictions applicable to pre-IPO investments 

 

8. Dealing in the applicant’s shares by core connected persons during the prohibited period 

under Rule 9.09(b) may fall under the Interim Guidance on Pre-IPO Investments. 

Applicants must ensure that any share dealing complies with the Interim Guidance on Pre-

IPO Investments
2
 , where applicable. 

 

Early consultation with the Exchange  

 

9. Applicants are encouraged to contact the Exchange at the earliest possible opportunity to 

seek informal and confidential guidance if needed. 

                                                 
2
    Interim Guidance on Pre-IPO Investments is available at: 

 http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl29-12.pdf   

http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl29-12.pdf
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HKEx GUIDANCE LETTER   

HKEx-GL40-12 (August 2012) (Updated in March 2014) 

 

 

Summary 

 

Subject The Exchange’s approach to listing of:  

 Business trusts  

 Stapled securities 

 

Listing Rules 

 

General principles for listing of business trusts and 

stapled securities 

 

Related Publications 

 

N/A 

Author 

 

Listing Division 

 

Important note: This letter does not override the Listing Rules and is not a substitute for 

advice from qualified professional advisers.  If there is any conflict or inconsistency 

between this letter and the Listing Rules, the Listing Rules prevail.  You may consult the 

Listing Division on a confidential basis for an interpretation of the Listing Rules, or this 

letter. 

 

A. PURPOSE 

 

1. This letter is intended to assist listing applicants by setting out the principles that 

we apply and key issues that a listing applicant should address when considering 

listing a business trust.  It also sets out our approach on the application of Listing 

Rules to business trusts.  This letter does not apply to Real Estate Investment Trusts 

(REITs). 

 

B. INTRODUCTION 

 

 Different forms of trust 

 

 Business Trust 

 

2. A business enterprise may be set up as a trust and managed by a trustee-manager.  

The trustee-manager operates the business and holds legal title to assets for 

beneficiaries.  It is established and governed by a trust deed.  In general, it has the 

following features:  

 

(a) Its purpose is to enable holders of its units to participate in or receive profits, 

income or other payments or returns arising from the management of the 

business assets or operation of a business. 
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(b) It has a trustee-manager who holds the business assets for the benefit of all 

unitholders and manages and operates the trust’s business.   

 

(c) The unitholders do not have day-to-day control over the management of the 

property.  

 

(d) The units in the trust are not redeemable. 

 

 Corporate Trust 

 

3. A company may incorporate features of a trust into its Articles of Association.  The 

company operates the business and holds the business assets in this case.  

 

Early consultation is strongly recommended  

 

4. The issues and approaches set out in this letter are not exhaustive or definitive.  We 

will consider listing applications for business trusts or corporate trusts on a case-by-

case basis.  We may or may not consider that the listing applicant has sufficiently 

addressed relevant issues depending on the detailed structure and facts of the listing 

applicant.  In appropriate cases, we may impose other requirements and/ or 

modifications to the Listing Rules that we consider necessary.   

 

5. We strongly recommend listing applicants and their advisers to consult us at an 

early stage on any proposed listing of business trusts, stapled securities or corporate 

trusts.  We would recommend that consultations are carried out before submitting a 

formal listing application. 

 

C. GUIDANCE  

 

6. A listing applicant may consider listing a business trust, a corporate trust, or a 

company that owns a business trust by balancing the commercial needs and the 

regulatory issues that it needs to overcome. 

 

7. Relevant provisions of the Securities and Futures Ordinance (“SFO”), Companies 

Ordinance (“CO”), Companies (Winding Up and Miscellaneous Provisions) 

Ordinance and Listing Rules generally apply to a corporate trust or a company that 

owns a business trust.  Business trusts, unlike companies, are not subject to the 

provisions for shareholder protection under the CO and the Companies (Winding 

Up and Miscellaneous Provisions) Ordinance (or equivalent company laws of the 

jurisdiction where a company is incorporated), the SFO and other laws and 

regulations applicable to listed companies.  The Listing Rules do not currently 

contain provisions which expressly deal with the listing of business trusts (Updated 

in March 2014). 
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Overriding principle 

 

8. Our principle is to ensure that holders of units in business trusts are subject to 

investor protection standards comparable to those required of Hong Kong corporate 

issuers.  To this end, unitholders must be given the same level of protection as 

shareholders and key relevant SFO provisions must apply.  

 

9. A listing applicant will need to address the issues and the additional requirements 

and modifications discussed below.  This Guidance Letter suggests possible 

approaches listing applicants may consider in order to address a particular issue.  It 

is for the listing applicant to ensure that the relevant key provisions of the SFO 

apply to its proposed structure as a whole.  The listing applicant will also need to 

confirm or obtain legal opinions satisfactory to the SFC that the key provisions of 

the SFO would apply.  

 

10. Having addressed the regulatory issues, we will consider listing applications and 

regulate business trusts by applying the same principles as those applying to any 

company seeking a listing on the Exchange.  To achieve this, we will modify the 

current regulatory framework for listed companies in the Listing Rules on a case- 

by-case basis to apply to business trusts in a manner that fully preserves all the 

current Listing Rule requirements for investor protection, disclosure and corporate 

governance. 

 

Issues to consider in listing a business trust  

 

 Application of the SFO 

 

11. We and the SFC consider that it is essential for unitholders of listed business trusts 

to have the same level of protection as shareholders of listed companies.  The key 

relevant provisions in the SFO must apply to business trusts as they apply to listed 

companies.  The key provisions include: 

 

(a) Market manipulation: Parts XIII and XIV of the SFO cover civil and criminal 

liabilities for market manipulation in respect of listed securities of listed 

corporations.  It covers aspects such as false trading, price rigging, disclosure 

of information about prohibited transactions, disclosure of false or misleading 

information inducing transactions and stock market manipulation; 
 
(b) Insider dealing: Parts XIII and XIV cover civil and criminal liabilities for 

insider dealing.  Generally, insider dealing takes place when a person 

connected with a corporation with relevant information deals in, or procures 

others to deal in, the listed securities of the corporation.  Relevant information 

refers to information about a corporation or the listed securities of the 

corporation which if known is likely to affect the share price;  

 
(c) Disclosure of interests in shares: Part XV of the SFO imposes duties to 
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disclose interests in shares of listed corporations and short positions of the 

shares on those who acquire or dispose of the interests or have or cease to 

have the positions;  
 
(d) Powers of the SFC to apply to the courts for certain orders if the business or 

affairs of a listed corporation have been conducted in a manner that is 

oppressive to its members, involves misconduct towards its members etc., 

under section 214 of the SFO; 
 
(e) Powers of the SFC to require production of documents concerning the affairs 

of a listed corporation under section 179 of the SFO; and 
 
(f) Powers for shareholders of a listed corporation to require the listed 

corporation to investigate those interested in its shares under sections 329 and 

331 of the SFO. 
 

Issue 1: A listed business trust is not a “listed corporation”  

 

12. The provisions in paragraph 11 apply to “listed corporations” as defined in the SFO.  

However, listed business trusts are not “listed corporations” and unitholders are not 

shareholders of “listed corporations”.  

 
Possible Approach 

 
13. A listing applicant should consider a structure that will result in the key relevant 

provisions of the SFO being applicable to the business trust and its unitholders.  

One approach to satisfy this requirement could be through using a form of “Stapled 

Securities” structure, which is discussed in paragraphs 29 to 33 and illustrated in 

Appendix 1.  Other approaches may include a HKT Trust structure (stock code: 

6823).  As mentioned in paragraph 6, a listing applicant may also consider listing a 

corporate trust or a company that owns a business trust. 

 
Issue 2: Directors or employees of the trustee-manager are not persons connected 

 with the corporation 

 

14. Directors or employees of the trustee-manager are not persons connected with the 

corporation under section 247 of the SFO for insider dealing as a business trust is 

not a corporation. 

 

Possible Approach 

 

15. The trustee-manager and its directors/employees should have day-to-day 

management or business relationships with the business subsidiaries or related 

corporations of the holding company or operating company and these individuals 

could be persons connected with the corporation under section 247 of the SFO.  
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The business trust and the holding company/listed company could also have the 

same board of directors.  This approach is illustrated in Appendix 1. 

 

Issue 3: Relevant information for the business trust may not be relevant information 

for the corporation 

 

16. Relevant information for the business trust may not be relevant information for the 

corporation as defined in section 245 of the SFO for insider dealing. 

 

Possible Approach 

 

17. The business trust could have a duty to account for  a percentage of earnings (plus 

all assets on wind-up) to the holding company/operating company so relevant 

information for the business trust could become relevant information for the 

corporation, and in addition could also list the corporation that operates the trust 

assets.  The business trust and the corporation will both be “listed issuers” under the 

Listing Rules and subject to the provisions of the Listing Rules and the SFO.  This 

approach is illustrated in Appendix 1. 

 

Issue 4: The affairs of the business trust are not the affairs of the corporation 

 

18. The affairs of the business trust are not the affairs of the corporation under section 

214 that can be the subject of a complaint if conducted in an oppressive or unfairly 

prejudicial manner. 

 

Possible Approach 

 

19. The trust deed could provide that the holding company/operating company has the 

right and duty to enforce a deed covenant in favour of its members (who are also 

unitholders under the Stapled Securities arrangement) so that the affairs of the 

business trust could be the affairs of the holding company/operating company.  This 

approach is illustrated in Appendix 1. 

 

Application of the Takeovers Code 

 

20. A listing applicant should consider a structure that can ensure the compliance with 

and application of the Takeovers Code.  An example of such is the HKT Trust 

(stock code 6823). 

 

Application of the Listing Rules 

 

Issue 1: Potential conflict between duties of the trustee-manager to its shareholders 

and those to the trust’s unitholders 

 

21. In a business trust, the trustee-manager has legal ownership of the trust property 

and manages it for the benefit of the unitholders.  The trustee-manager and its 
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controller (usually its shareholder which established the business trust) can control 

or exercise significant influence over the trust.  There is a potential conflict 

between the duties of the trustee-manager to its controller and those to the trust’s 

unitholders.    

 

Possible Approach 

 

22. Since the trustee-manager operates the trust, our approach is to apply all the Listing 

Rule requirements relating to an issuer’s directors to the trustee-manager’s directors, 

including provisions for unitholders to elect or remove these directors by ordinary 

resolution. 

 

23. To afford further investor protection, we will impose additional requirements 

including: 

 

(a) The business trust must have a trustee-manager acceptable to the Exchange.  

We would normally expect that the trustee-manager does not carry on any 

business other than the management and operation of the business trust as its 

trustee-manager.    

 

(b) The trustee-manager must prepare and publish its accounts under the 

standards and requirements in the Listing Rules applicable to listed 

companies.  

 

(c) The trust deed must provide that the business trust’s unitholders can remove 

the trustee-manager by ordinary resolution in general meeting.    

 

(d) The trustee-manager’s directors must give priority to the interests of the 

unitholders as a whole if these conflict with the trustee-manager’s own 

interests.  The trust must include in its corporate governance report the 

policies and measures taken by the trustee-manager to manage conflicts and 

potential conflicts of interests between (i) the business trust and (ii) its 

controlling unitholder, or any director or controlling shareholder of the 

trustee-manager. 

 

(e) The definitions of connected person will be extended to include the trustee-

manager, its directors and controlling shareholder, and any of their associates.   

 

Issue 2: Distributions 

 

24. Unlike a company, a business trust can make distributions to unitholders in excess 

of its net profits.  The company law restrictions on the amount of dividends that can 

be paid do not apply to business trusts. 
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Possible Approach 

 

25. We will require that when the trust announces any distribution to its unitholders, 

the trustee-manager’s board of directors must on reasonable grounds confirm that, 

immediately after making the distribution, the trustee-manager will be able to meet, 

from the trust property, the liabilities of the trust as they fall due.    

 

26. Each listing applicant will be required to sign a listing agreement with us before the 

commencement of dealing in its units on the Exchange.  Appendix 2 provides a 

general form of the addendum to the listing agreement, which sets out the 

principles described above and the additional requirements and modifications we 

will impose on the trust. 

 
27. Companies incorporated in certain jurisdictions can make distributions to their 

shareholders in excess of their net profits.    

 
Other issues – Governance issues 

 

28. A listing applicant should also address, among other things, the following issues: 

 

(a) risks and consequences if the trustee-manager becomes insolvent; 

 

(b) consequences of breach of trust; 

 

(c) redemption or repurchase of the stapled units; 

 

(d) segregation of the trustee-manager’s assets from the trust’s assets; 

 

(e) exercise of the trustee-manager’s powers and its ability to invest and manage 

the trust’s assets and other assets/business operations. 

 

Stapled Securities 

 

29. Stapling is an arrangement under which different securities, such as units of a 

business trust and shares of a holding company/operating company, are listed on 

the basis that they are legally bound together and cannot be transferred or traded 

separately.  This arrangement can be structured to satisfy the requirements 

mentioned in paragraph 11.   

 

30. Once the applicant satisfies the SFC on the applicability of the SFO requirements to 

its stapled securities structure, our approach is to treat the stapled securities as a 

“combined security” for the purposes of the Listing Rules.  The issuer’s constitutive 

documents must contain adequate arrangements to maintain the stapled structure 

after listing.  It will be a condition of listing that the securities remain “stapled” at 

all times.   
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31. When securities of different issuers are stapled together, we may treat the issuers as 

a “combined entity” on the basis that they have identical investors and operate in a 

coordinated manner.  In this situation the Listing Rules will apply to them as if they 

were one issuer.     

 
32. In the stapled securities scenario, it is possible for units of the business trust to be 

stapled to shares of the trustee manager, or shares of the holding company of the 

trustee manager.  This approach is illustrated in Appendix 1. 

 
33. Appendix 3 sets out the principles that we apply to listing of stapled securities.   

 

Implementation of the Listing Rules 

 

34. We will invoke Rule 2.04 to impose additional requirements and modifications to 

the Listing Rules on a case-by-case basis to address the issues arising from listing 

of business trusts and stapled securities.    
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APPENDIX 1 

 

Possible business trust structure 
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APPENDIX 2 
 

Addendum to Listing Agreement for Business Trusts 
 

 

A. General 

 

1. The Listing Rules apply to business trusts subject to the additional requirements and 

modifications set out in this addendum.  These requirements and modifications are 

imposed by the Exchange under rule 2.04.  

 

2. The principle underlying this addendum is to ensure holders of units in business 

trusts are subject to appropriate standards of investor protection comparable to those 

afforded to shareholders of Hong Kong issuers.  The Exchange preserves its right to 

impose additional requirements under rule 2.04 if it considers them necessary or 

desirable to ensure that this principle is met. 

 

3. Terms in this addendum have the same meanings as in the Listing Rules unless 

otherwise stated. 

 

B. Definitions and interpretations 

 

4. The definitions and interpretations in the Listing Rules are modified as follows: 

 

(a) The reference to “issuer” in the Listing Rules includes a business trust whose 

units are the subject of a listing application or are already listed.  The term 

“trustee-manager” means the trustee-manager of the business trust. 
 

(b) Reference in the Listing Rules to: 
 

(i) “board of directors” of an issuer includes the trustee-manager and its 

board of directors; 

 

(ii) “committee” established by an issuer’s board of directors includes the 

committee established by the trustee-manager’s board of directors;  

 

(iii) “company secretary”, “director” or “member of the senior 

management” of an issuer includes company secretary, director or 

member of the senior management respectively of the trustee-manager; 

 

(iv) “shares” or “equity securities” includes units in the business trust;  

 

(v) “shareholder” or “member” of an issuer includes the holder of units in 

the business trust. 
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C. Trustee-manager and its directors 

 

5. The following additional requirements apply: 

 

(a) The business trust must have a trustee-manager acceptable to the Exchange.   

 

Note: The Exchange normally expects the trustee-manager to be a company 

which does not carry on any business other than the management and 

operation of the business trust as its trustee-manager.      

 

(b) The trustee-manager must prepare and publish its accounts under the financial 

reporting standards and requirements in the Listing Rules applicable to listed 

companies.  

 

(c) The business trust’s unitholders can appoint or remove any trustee-manager 

by ordinary resolution in general meeting.  The rights of unitholders to 

nominate, appoint or remove the trustee-manager must be comparable to 

those available to members of a Hong Kong issuer for nomination, 

appointment or removal of a director of the issuer.  

 

(d) The trustee-manager must not resign except upon the appointment of a new 

trustee-manager in the manner set out in the trust deed.   

 

(e) In the case of a change of trustee-manager, the outgoing trustee-manager 

must hand over the books and records relating to the trust to the new trustee-

manager and provide reasonable assistance to facilitate the change. 

 

(f) The Listing Rules relating to an issuer’s directors apply to the trustee-

manager’s directors, including the provisions for unitholders to elect or 

remove the trustee-manager’s directors.    

 

Note: Appointment of a director must be voted on individually.  Unanimous 

approval of unitholders is required to pass a resolution permitting 

appointment of two or more directors by a single resolution. 

 

(g) The business trust must include in its corporate governance report the policies 

and measures taken by the trustee-manager to manage conflicts and potential 

conflicts of interests between (i) the business trust and (ii) its controlling 

unitholder, or any director or controlling shareholder of the trustee-manager. 

 

6. Rule 2A.10 is modified to include the trustee-manager as one of the parties who 

may be subject to rule 2A.09. 

 

7. Rule 3.08 is modified to include an additional requirement that the trustee-manager 

and its directors must give priority to the interests of the unitholders as a whole if 

these conflict with the trustee-manager’s interests.    
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8. Rules 9.11(38) and 13.51(2) are modified to require the trust to submit a declaration 

and undertaking, in the form set out in Form B in Appendix 5 with appropriate 

modifications, duly signed by each director of the trustee-manager.  

 

D. Connected persons 

 

9. The definitions of connected person in rules 1.01 and 14A.11 are extended to 

include the trustee-manager, its directors and controlling shareholder, and any of 

their associates. 

 

10. The following rules are modified so that the references to an issuer’s “controlling 

shareholder” in the rules also include the trustee-manager and its controlling 

shareholder: 

 

(a) Rules 6.12 and 6.13 (withdrawal of listing) and rules 7.19 and 7.24 (large 

scale rights issue or open offer) – The trustee-manager, its controlling 

shareholder and their associates who are unitholders of the business trust 

must abstain from voting on the matters referred to in the Listing Rules. 

 

(b) Rule 8.10 (competing business) – The trust must comply with the rule if the 

trustee-manager or its controlling shareholder has an interest in a business 

that competes with the trust’s business.   

 

E. Continuing obligations 

 

11. The following additional requirements apply: 

 

Disclosure 

 

(a) The business trust must publish an announcement as soon as practicable to 

disclose: 

 

(i) a change in the trustee-manager; or 

 

Note: The announcement of resignation of the trustee-manager must 

disclose the reasons for its resignation, and whether there are any 

matters that need to be brought to the attention of unitholders. 

 

(ii) any of the events described in rule 13.25 (winding-up and liquidation) 

in respect of the business trust, trustee-manager or its controlling 

shareholder. 
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Distribution 

 

(b) When the trust announces any distribution to its unitholders, the trustee-

manager’s board of directors must on reasonable grounds confirm that, 

immediately after making the distribution, the trustee-manager will be able to 

fulfil, from the trust property, the liabilities of the trust as they fall due, and 

disclose this confirmation in the announcement. 

 

Matters requiring unitholders’ approval 

 

(c) The following matters must be approved by unitholders on terms comparable 

to those required of a Hong Kong issuer: 

 

(i) change of the trust’s constitutive documents; 

 

(ii) change of the rights attached to any class of units in the trust; 

 

(iii) consolidation or sub-division of units; 

 

(iv) voluntary winding up of the trust; and 

 

(v) appointment, removal and remuneration of auditors. 

 

General meetings 

 

(d) General meetings must be called and conducted on terms comparable to those 

required of a Hong Kong issuer.  The rights of unitholders at general meetings 

must be comparable to those available to members of a Hong Kong issuer. 

 

F. Trust deed 

 

12. The trust deed must contain provisions that comply with Appendix 3, and where not 

otherwise provided by the law governing the business trust, Appendices 13A and 

13B to the Listing Rules. 

 

13. The trust deed must also contain:  

 

(a) The scope of the trust’s business, its structure, and the nature of the units in it. 

 

(b) Provision to the effect that the deed is binding on each unitholder as if he/ she 

had been a party to it and so to be bound by its provisions and authorises and 

requires the trustee-manager to do as required of it by the terms of the deed.  

 

(c) Unitholders’ rights and liabilities.  There must be provisions to limit the 

liability of a unitholder to the amount paid or payable for the purchase price 

of units held by the unitholder. 
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(d) The trustee-manager’s responsibilities and power relating to the management 

and operation of the trust’s business, its power to borrow or raise money on 

behalf of the trust, the fees and charges payable to it, and the circumstances 

under which it may be indemnified out of the trust property. 

 

Note: Nothing in the deed shall provide that the trustee-manager or its 

officers may be exempt from, or indemnified against, any liability for 

breach of trust through fraud or negligence or wilful default. 

 

(e) The duties and obligations of the trustee-manager and its directors including 

those set out in rule 3.08. 

 

(f) The circumstances and procedures for appointment, removal or resignation of 

the trustee-manager and its directors.  

 

(g) The trust’s distribution policy. 

 

(h) Matters relating to the trust that require unitholders’ approval and the 

approval thresholds. 

 

(i) Proceedings for general meetings of unitholders.  

 

(j) Provisions for amendments to the trust deed.  A variation of the trust deed 

should be subject to unitholders’ approval. 

 

(k) The circumstances in which the trust can be wound-up or terminated, the 

procedures to be followed, and the rights of the unitholders in the process.  

 

(l) The circumstances in which the minority unitholders may be bought out or 

may require an offeror to buyout their interests after a successful takeover or 

repurchase of units. 

 

(m) The circumstances in which an interim trustee-manager may be appointed in 

the event that the trustee-manager has resigned or been removed, and the new 

trustee-manager has not been appointed. 

 

14. A copy of the trust deed must be made available to the public without charge.  The 

trust deed must also be published on the HKEx website and the trust’s website. 
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APPENDIX 3 
 

Guidance notes for stapled securities 
 

 

1. This note sets out the principles that the Exchange applies to listing stapled 

securities. 

 

2. Stapling is an arrangement under which different securities are listed on the basis 

that they are legally bound together and cannot be transferred or traded separately.  

Stapled securities may involve different classes of securities issued by an issuer or 

securities issued by different issuers.  Typical stapling structures include (a) a “twin” 

structure where an issuer’s ordinary securities are stapled to another issuer’s 

ordinary securities; and (b) a “parent/ child” structure where an issuer’s ordinary 

securities are stapled to a special class of securities of its subsidiary. 

 

Stapling provisions 

 

3. When issuers apply for listing on the basis that their securities will be stapled, any 

listing approval, if granted, will be subject to the condition that the securities 

remain stapled at all times after listing.  The Exchange may cancel the listing of all 

or any of these securities if they become unstapled. 

 

4. The stapling provisions in the issuers’ constitutive documents must contain 

adequate arrangements to maintain the stapled structure after listing:   

(a) The issuers must issue joint certificates, and maintain joint registers, for their 

stapled securities. 

(b) The securities cannot be transferred separately.  Each issuer must not register 

a transfer of its securities unless there is a matching transfer of the other 

issuer’s securities. 

(c) The issuers must not issue unstapled securities.  Each issuer must not issue 

new securities unless there is a matching issue of securities of the other issuer. 

(d) They must treat their partly paid securities in the same way. 

(e) They must not effect any corporate actions that would prejudice stapling. 

(f) Any change to the stapling provisions must be approved by the Exchange. 

 

5. The issuers must disclose the stapled structure in their listing documents and annual 

reports, and any proposed changes by way of announcements.  
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6. The issuers must address any material issues that may arise from the use of the 

stapled structure if the underlying securities are governed by different regulatory 

regimes.  

 

Joint compliance with the rules  

 

7. Stapled securities are generally regarded as a “combined security” for the purposes 

of the Listing Rules. 

 

8. When securities of different issuers are stapled together, the issuers must cooperate 

with each other to ensure compliance with the stapling provisions and the Listing 

Rules.   

 

9. The issuers will normally be required to:  

(a) appoint the same persons as their authorised representatives required under 

rule 3.05; and 

(b) provide their financial statements on a consolidated or combined basis under 

the financial reporting requirements in the Listing Rules.  

 

10. The Exchange may treat the issuers as a “combined entity” for the purposes of the 

Listing Rules on the basis that they have identical investors and operate in a 

coordinated manner:    

(a) The Exchange may assess whether the issuers meet the listing requirements 

collectively rather than individually, including the qualifications for new 

listing (e.g. the trading record requirements in rule 8.05) and the continuing 

listing requirements (e.g. the requirement to maintain sufficient operations or 

assets in rule 13.24).   

 

(b) For rules 13.13 to 13.16 (advance to entity), Chapter 14 (notifiable 

transaction) and Chapter 14A (connected transaction), the Exchange may 

 

(i) allow the issuers to calculate percentage ratios with reference to the size 

of the stapled group rather than individual issuers; and 

 

(ii) waive the rules for transactions between issuers in the stapled group if 

the interests of holders in the stapled securities will not be affected by 

the transactions. 

 

(c) Connected persons of each issuer will include connected persons of other 

issuer(s) in the stapled group.    

 

(d) In the case of a business trust which is stapled to its trustee-manager (or the 

holding company of the trustee-manager): 
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(i) The Exchange may relax the requirement described in the Note to 

Paragraph 5(a) in Appendix 2 to allow the trustee-manager to manage 

other businesses within the stapled group. 

 

(ii) The additional requirements or modifications described in the following 

paragraphs in Appendix 2 will not apply: 

 

- Paragraph (5)(b) if the stapled group provides consolidated or 

combined financial statements under the financial reporting 

requirements in the Listing Rules; and 

 

- Paragraphs 7 and 10. 
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HKEx GUIDANCE LETTER 

HKEx-GL39-12 (July 2012) 

 

Subject 
Hong Kong Depositary Receipts (“DR”) -Pre-release and Pre-cancellation 

Listing 

Rules and 

Regulations 

Chapter 19B  

Related 

Publications 

Frequently Asked Questions on HKEx’s Framework For Depositary 

Receipts  released on 9 May 2008 and updated on 10 September 2008 and 

1 December 2010 (“FAQ on DR”) 

Author  IPO Transactions Department 

 

Important note: This letter does not override the Listing Rules and is not a substitute for 

advice from qualified professional advisers. If there is any conflict or inconsistency between 

this letter and the Listing Rules, the Listing Rules prevail. You may consult the Listing 

Division on a confidential basis for an interpretation of the Listing Rules, or this letter. 

 

I.   Purpose  

 

1. This Guidance describes the market practice of pre-release of DRs and the reverse 

process, pre-cancellation.  We also explain our rationale for allowing pre-release and 

pre-cancellation (Section IV) and the regulatory basis associated with the operation of 

a pre-release and pre-cancellation transaction (Section V). 

 

2. This Guidance supplements the FAQ on DR. 

 

II.     Nature of DR Regime  

 

3. The DR framework is a facility for issuers to list in the form of DRs which are simply a 

convenient “wrapper” around the shares.  There are no changes to the listing regime.  

DR issuers have to comply with the same rules on admission, continuing obligations, 

etc, as issuers in the form of shares. There is no policy change and the interests of 

existing market users are not affected. For most purposes shares and DRs are equivalent.   

 

III. Benefit of DRs to Overseas Issuers and Investors  

 

4. DRs may help resolve certain regulatory and operational challenges associated with 

listing international ordinary shares in Hong Kong. Given that DRs are by nature 

fungible with the shares they represent, the Exchange believes that DRs may provide 

liquidity advantages for global trading of securities.  

 

 

http://www.hkex.com.hk/eng/rulesreg/listrules/listrulesfaq/Documents/drf_faq.pdf
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5. For issuers, listing in DR form may provide the following advantages depending on 

the issuer’s circumstances: 

 

(a) DRs may be the only practical method for overseas issuers to list overseas (such 

as in Hong Kong) if there are regulations or policies in their domestic
1
 

jurisdictions that:  

(i) prevent them from listing overseas in the form of ordinary shares; 

(ii) prevent the holding of ordinary shares overseas; 

(iii) prohibit the establishment of a branch register overseas, or splitting of  the 

share register; or 

(iv) require direct holders of the issuer’s shares to be licensed as foreign 

investors;  

 

(b) where the issuer’s shares are of a very different price per board lot from that 

customarily used in Hong Kong, the DR form may provide a convenient means to 

“resize”  the issue.  

 

For example, in the US market blue chip stocks are commonly priced between 

US$20 and US$50; in the Hong Kong market, blue chips stocks may be priced at 

a few US dollars-equivalent.  The DR mechanism enables the issuer to fit all price 

ranges by selecting an appropriate DR ratio for each market. The DR ratio can 

also be adjusted from time to time. 

 

(c) reduced time for transfer: with the operation of pre-release, the transfer time 

between ordinary shares in one market and DRs in Hong Kong can be greatly 

reduced, leaving investors less exposed to price discrepancies and currency 

fluctuations  and increasing the liquidity of the DRs.  

 

This operational advantage may be relevant to companies seeking a dual-listing in 

Hong Kong (both primary and secondary issuers) even if the issuer’s domestic 

regulations do not present an obstacle to listing ordinary shares in Hong Kong; 

 

(d) reduce any potential legal risks as the company can issue dematerialised shares in 

their home market and then issue DRs on those shares in Hong Kong; and 

 

(e) a DR issuer may decide the amount of DRs in respect of which listing is sought to 

reflect actual trading needs
2
. This flexibility allows a saving in listing fees (initial 

and annual listing fees) compared to a share issuer who must apply for listing of 

all the shares of that class. 

 

 

 

                                                 
1
   The reference to “domestic” in this document refers to the principal market of the issuer’s underlying shares.  

2
    See Rule 19B.07 and  FAQ B10. 
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6. For investors, while they enjoy substantially the same protection as shareholders
3
, a 

DR programme can bring significant benefits, although these benefits come at a cost, in 

terms of the depositary’s fees. The advantages, depending on the investor’s 

circumstances, may include: 

(a) delegation of foreign tax administration to the depositary; 

(b) dividend payments in the investor’s local currency; and 

(c) better information flow from issuer in the investor’s language (with the assistance 

of depositary).  

 

IV. The Nature of Pre-Release and Pre-Cancellation 

 

7. Pre-release and pre-cancellation are a means of bridging settlement timing differences 

and facilitating other transactions. They are established features of DR markets 

overseas. Pre-release can improve the price formation process and can help improve 

liquidity. 

 

  What are pre-release and pre-cancellation?  

 

8. DRs are created by the depositary against delivery to the depositary’s custodian of the 

issuer’s underlying shares in its domestic market.  Pre-release is the early creation and 

release of DRs by the depositary before it has taken delivery of the underlying shares. 

Pre-release enables the parties concerned to bridge the time gap between the need to 

settle DRs and the availability of the issuer’s shares for delivery to the custodian in the 

issuer’s domestic market. A time gap may arise because of the logistics of 

communication between the depositary, the broker and the custodian, or differences in 

the settlement cycles between Hong Kong and the issuer’s domestic market. 

 

9. In the primary market, pre-release supports the arrangement of over-allotment option 

which enables the issuer to issue more DRs for price stablisation purposes; in the 

secondary market, pre-release accommodates differences in settlement cycles between 

markets. 

 

10. Pre-cancellation is the exact opposite transaction of pre-release, i.e. early cancellation 

of DRs by the depositary and release of the underlying shares before the DRs have been 

submitted to the depositary.  In this case, the broker has bought DRs and sold the 

underlying shares in the issuer’s domestic market.  If the shares in the issuer’s domestic 

market are required to be settled before the DRs are available for cancellation, the 

broker may request pre-cancellation of the DRs and consequent release of the shares in 

the domestic market.  This will facilitate timely settlement in the issuer’s domestic 

market. 

 

 

 

                                                 
3
     The rights of DR holders arise from the deposit agreement entered between the DR issuer and the depositary 

(the financial institution authorised to create and cancel DRs) which are contractual in nature; whereas the 

rights of a shareholder are reinforced by the issuer’s domestic statute. 
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Operation of Pre-release 

 

Enabling provisions in the deposit agreement  

 

11. The deposit agreement must take into account pre-release if this is intended, and the 

provisions should at least set out the broad parameters.  The deposit agreement will 

often set the upper limit for number of DRs and shares involved in pre-release at any 

one time, e.g. 20% to 30% of the issued DRs (not including those DRs for which shares 

have not been received). 

 

Pre-release agreement  

 

12. Paragraphs 13 to 17 describe how a pre-release transaction is carried out, as we 

understand it. 

 

13. A pre-release agreement signed between each counterparty broker and the depositary 

will set out the rights and responsibilities of the parties concerned.  The depositary then 

opens a pre-release account for the broker, and records the broker’s pre-release 

transactions in that account. 

 

14. Additionally, the depositary will often provide a credit facility to cover any related 

market exposure versus the collateral levels. 

 

In a pre-release transaction, DRs are pre-released (i.e. delivered) to the broker upon 

receipt of the broker’s collateral, which is normally in cash.  The depositary holds cash 

collateral equal to the value of the position, and may charge a number of basis points of 

interest on the value of the DRs.  If a dividend is paid during the pre-release period the 

depositary will make the necessary claims and payments to the brokers. The depositary 

must obtain collateral. 

 

15. Brokers will “book” a pre-release before engaging in the trade to ensure that they can 

settle the trade as needed.  First, the broker will contact the depositary for a pre-release 

quote.  The depositary will check the broker’s credit standing and the availability of 

shares for a “spot” transaction.  The depositary will have an automated system that 

monitors and calculates the various parameters.  If the terms quoted are acceptable, the 

broker will book the pre-release.  The broker will then execute the pre-release on the 

settlement date or the day prior to settlement to ensure that the shares are in place in 

time for settlement.  

 

16. The flowchart in the Appendix illustrates the process. 

 

Safeguards when depositary pre-releases DRs to broker  

 

17. Based on our understanding of how a pre-release is carried out, to ensure an orderly 

market for the trading and HDRs, we expect the depositary to ensure that every  pre-

release transaction it carries out contains  the following safeguards:  

 

(a) there is an open market for the underlying shares; 
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(b) the underlying shares can be freely deposited with the depositary, i.e. they should 

be free from encumbrances;  

 

(c) there is a fixed settlement schedule in the market where the underlying shares 

trade; 

 

(d) where the depositary enters into a pre-release transaction with a broker which 

belongs to the same group of companies as the depositary, the depositary must 

ensure that there are measures to deal with conflicts of interest between the 

depositary and the related broker such that it is subject to equally stringent 

requirements to those  the depositary imposes on an independent broker;  

 

(e) the depositary must ensure that the pre-release agreement contains a provision to 

require the broker to have first acquired the underlying shares or have entered 

into an enforceable agreement to enable it to acquire the underlying shares at a 

future date before it accepts delivery of pre-released HDRs issued by the 

depositary for further disposition; 

 

(f) the custodian/depositary has the right to buy-in the underlying shares or DRs 

from the market in the event the shares are not delivered on the settlement/due 

date;  

 

(g) the depositary or its custodian is  provided with sufficient collateral by the broker; 

and  

 

(h) the depositary must keep the collateral in a segregated account pending the 

settlement of the underlying shares to close out the pre-released HDR accounts.  

 

18. Where the depositary does not use reasonable endeavours to put in place the above 

safeguards, the Exchange may consider that the depositary has not performed its role 

with the competence that is expected of a depositary. Where appropriate, the Exchange 

may review the depositary’s eligibility to continue to act as a depositary under the 

Listing Rules.   

 

V. Pre-release and the Hong Kong Regulatory Framework 

 

Listing Rules 

 

19. We allow pre-release and pre-cancellation under the current DR regime although these 

practices are not specifically mentioned in the Listing Rules. Pre-release and pre-

cancellation do not breach any existing Hong Kong regulations.   

 

20. Rule 19B.06 states that," Depositary receipts may be issued in respect of newly issued 

shares and/or in respect of shares placed with a depositary..." (underlining added).  Rule 

19B.16(b) states that the deposit agreement must provide for, "the status of the 

depositary receipts as instruments representing ownership interests in shares of an issuer 

that have been deposited with the depositary" (underlining added).   

 

21. Our interpretation is that these rules do not imply that there must have been a physical 

act of placing shares with the depositary in respect of each and every DR issued.  The 



- 6 - 

 

words “have been deposited” is not intended to bar pre-release or pre-cancellation of 

DRs. 

 

         Impact of pre-release on short selling regime and disclosure of interests under SFO 
 

22. In a typical pre-release transaction, the depositary issues DRs against the broker’s 

commitment (backed by collateral) that the broker is presently entitled to the shares and 

will subsequently deliver the shares to the depositary. 

 

23. Under the Securities and Futures Ordinance (“SFO”), a broker conveying a sale of 

securities must have a presently exercisable and unconditional right to vest the 

securities in the purchaser of them, or believes and has reasonable grounds to believe 

that he has such a right when he sells the securities.  Where these conditions are not 

satisfied, this will constitute a short sale
4
 which is prohibited under the SFO. Any 

persons conveying a “short selling order” must therefore ensure compliance with the 

requirements in sections 171 and 172 of the SFO and in the Eleventh Schedule to the 

Trading Rules
5
. 

                                                 
4   Generally, a short sale is the sale of securities at or through the Exchange that the seller 

does not own.  To cover settlement the seller borrows the securities, and subsequently 

buys the securities in the market and at that time returns the loaned securities to the lender.  

 Section 170(1) of the SFO prohibits “naked” or “uncovered” short selling, i.e. a sale of 

securities where the seller does not have a presently exercisable and unconditional right to 

vest the securities in the purchaser of them or he believes and has reasonable grounds to 

believe that he has such right.   

5
   Such short selling order is a “covered” short sale and is not prohibited under section 170(1) 

of the SFO. A “short selling order” is defined in Schedule 1 of the SFO as an order to sell 

securities where the seller’s presently exercisable and unconditional right to vest the 

securities in the purchaser of them by virtue of (a) the seller having borrowed the 

securities before the sale of them or (b) the seller having title to other securities which are 

convertible or exchangeable into the securities being sold.  

Sections 171 and 172 of the SFO set out requirements to ensure that a “short selling order” 

executed at or through the Exchange are properly reported and backed up by an adequate 

amount of securities at the time of the sale.    

 The Eleventh Schedule of the Trading Rules sets out how a “covered” short sale may be 

effected. One requirement is that a covered short sale may only be effected in designated 

securities which are posted on the HKEx website from time to time.  

 

SFC published a Guidance Note for Short Selling Reporting and Stock Lending Record 

Keeping Requirements in 2003 at: 

http://www.sfc.hk/sfcRegulatoryHandbook/EN/displayFileServlet?docno=H202 

This Guidance Note sets out, among other things, the circumstances where SFC will not 

consider the short selling rules have been breached; the exemptions available; the 

reporting requirements for covered short selling and the stock lending record keeping 

requirements. 

 

http://www.sfc.hk/sfcRegulatoryHandbook/EN/displayFileServlet?docno=H202
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24. Any persons involved in a pre-release transaction need to consider compliance with the 

disclosure of interests requirements in Part XV of the SFO. 
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APPENDIX  

DRs – ANTICIPATED PROCESS FLOW FOR PRE-RELEASE 

 

 Broker Depositary 

T + 0  Seeks pre-release quote (1)

 Books pre-release transaction (3)

 

 

 

 Buys shares in issuer’s (6)

domestic market (via affiliate) 

 Sells DRs to investors  (7)

) Posts collateral with depositary (8 

 

 

 Provides pre-release quote (2)

 Checks broker’s credit and            (4)

other factors 

 Opens pre-release transaction (5)

and conveys availability of pre-

release to broker 

 

 

 

 

 

(9) Accepts collateral
6

 

T + 1 (shares not available in issuer’s 

domestic mark 

 

 

 

Accepts delivery of  (11)

pre-released DRs 

 

Delivers DRs to the purchaser (12)

)Pre-releases DRs(10

 

 

 

T + X  (shares now available in issuer’s 

domestic market) 

Submits shares to depositary      (13)

(via issuer’s custodian in its 

domestic market ) 

 

Accepts returned collateral (16)

 

 

 

 

 

 

( Accepts shares 14)

 

 

 

 

)Releases collateral (15

 

 

 

Closes pre-release transaction (17)

                                                 
6
     Late delivery of the collateral (underlying shares) (i.e. before T+3) to replenish the pre-released DRs 

will invoke consequences under the General Rules of CCASS. See, for example,  Chapters 35 (Latest 

Delivery of Securities –CNS System) and Chapter 36 (Risk Management Measures – CNS System) of 

the General Rules of CCASS available at: 

http://www.hkex.com.hk/eng/rulesreg/clearrules/ccassgr/ccassrule.htm 

 

 

 

Pre-released 

DRs 

Shares in issuer’s 

domestic market  

Collateral 

  

Collateral 

 

http://www.hkex.com.hk/eng/rulesreg/clearrules/ccassgr/ccassrule.htm
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HKEX-GL37-12 (June 2012) (updated in July 2013, September 2013, January 2014 

and April 2019)  

 

Subject Guidance on disclosure on financial information and 

prospects of new applicants  

Listing Rules  Main Board Rules 2.03(2), 8.21A, 9.11(17b), 9.11(28) and 

Paragraphs 32, 36 and 38 of Part A of Appendix 1 

 

GEM Rules 2.06(2), 12.22(13), 12.23A(1) and Paragraphs 32, 

36 and 38 of Part A of Appendix 1 

Related 

Publications 

Guidance Letter HKEX-GL98-18 – Guidance on disclosure in 

listing documents - listing applicants' names; statistics and 

data quoted; listing document covers; non-disclosure of 

confidential information; and material changes after trading 

record period (“GL98-18”) 

Author IPO Vetting Team  

 

Important note: This letter does not override the Listing Rules and is not a substitute for 

advice from qualified professional advisers.  If there is any conflict or inconsistency 

between this letter and the Listing Rules, the Listing Rules prevail.   You may consult the 

Listing Department on a confidential basis for an interpretation of the Listing Rules, or this 

letter. 

 

1. Purpose  

 

1.1 This letter provides guidance to new applicants and their advisers on the Liquidity 

Disclosure (as defined in paragraph 4.2 below), disclosure on working capital 

sufficiency and the Material Adverse Change Disclosure (as defined in paragraph 4.8 

below). (updated in April 2019) 

 

1.2 The Exchange expects new applicants to follow this guidance letter when preparing 

their listing applications.  An Application Proof that does not follow this guidance 

may be considered not substantially complete as required under the Listing Rules. 

(added in July 2013) 
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2. Introduction (deleted in April 2019) 

 

3. Relevant Listing Rules (deleted in April 2019)1 

 

4. Guidance 

 

Latest Practicable Date (added in April 2019) 

4.1 A new applicant should disclose in the listing document quantitative and qualitative 

information on its financial information and/ or operating data after the trading record 

period and up to the “Latest Practicable Date”2, except for the Liquidity Disclosure 

as discussed in paragraph 4.4 below.  The Latest Practicable Date should be no 

more than ten calendar days before the date of the Application Proof or the final 

listing document, as the case may be.  In Application Proofs, such information can 

be in brackets to indicate it will be updated.   

 

Liquidity Disclosure and the Most Recent Practicable Date (updated in April 

2019) 

 

4.2 Paragraph 32 of Part A of Appendix 1 to the Main Board Rules and GEM Rules 

requires a listing document to include a statement (or an appropriate negative 

statement) of a new applicant’s indebtedness as at a specified most recent 

practicable date (the “Most Recent Practicable Date”), and a commentary on its 

liquidity, financial resources and capital structure (together, the “Liquidity 

Disclosure”).   

 

4.3 The Liquidity Disclosure should provide investors an understanding of a new 

applicant’s performance after the trading record period, and should help investors 

assess its prospects, its ability to generate cash and to meet its existing and expected 

future operating and capital requirements.  The Liquidity Disclosure should not be a 

restatement of financial statement information in a narrative form, or a tabulation of 

financial data without analysis. 

                                                           
1
  This section has been deleted to avoid duplication of the relevant Main Board and GEM Rules.  

Reference to the relevant Listing Rules is included in the body of the guidance letter. 
2
  New applicants should refer to GL98-18 for guidance on disclosure of material changes after trading 

record period. 
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4.4 In view of the amount of time and effort required to prepare the Liquidity Disclosure, 

we will accept the Most Recent Practicable Date as a date no more than two calendar 

months before the date of the Application Proof or the final listing document, as the 

case may be.  In Application Proofs, such information can be in brackets to indicate it 

will be updated. 

 

4.5 The Liquidity Disclosure should include the following, to the extent applicable: 

 

(a) respective amounts of total available facilities (including whether they are 

committed and unrestricted) and interest rates for each major type of borrowings; 

  

(b) the new applicant’s net current asset (liabilities) position as at the Most Recent 

Practicable Date with composite assets and liabilities, and the management 

discussion and analysis on this position; 

 

(c) the major sources and uses of cash and an analysis of the material changes in 

the underlying drivers specific to the new applicant’s business (e.g. cash flow 

mismatch for a new applicant in (i) construction industry in relation to payment for 

construction costs and collection from customers or (ii) financial leasing business 

regarding the repayment of borrowings and collection from customers);  

 

(d) minimum funding required to meet existing contractual obligations and maintain 

current operations; and committed and estimated amount of capital and other 

major expenditures.  A new applicant which will incur significant capital 

expenditures in the near future should also disclose relevant information such as 

the sources and amounts of funds earmarked, estimated cash payments and 

receipts in the two years after listing (with key assumptions and basis thereof);  

 

(e) potential impact of known trends, uncertainties or changes in external factors (e.g. 

implementation of new legal/ regulatory requirements, changes in 

macroeconomic environment/ policies, project status) on the new applicant;  

 

(f) discussion of material covenants and undertakings in relation to the new 

applicant’s outstanding debts, guarantees or other contingent obligations, and an 

analysis of their impact on the new applicant’s ability to undertake additional debt 

or equity financing, or a negative statement if none; and 
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(g) discussion and analysis of material external financing plans, including the 

amounts or range involved, the nature and the terms of the financing, the 

likelihood of obtaining the financing on acceptable terms.  

 

Working Capital Sufficiency (updated in April 2019) 

4.6 Main Board Rule 8.21A requires, among other things, a new applicant to include a 

working capital statement in its listing document.  New applicants with net current 

liabilities, negative operating cash flows for most of the trading record period, 

significant capital commitments, high gearing ratios, and/ or significant 

reclassification of long-term debts to short-term debts have greater liquidity risk and 

therefore should include more detailed disclosure on their working capital sufficiency.  

This should include: 

 

(a) the basis of the directors’ view on the Group’s working capital sufficiency as 

required under Paragraph 36 of Part A of Appendix 1 to the Main Board Rules 

and GEM Rules (the “Working Capital Sufficiency Statement”) and the basis 

upon which the sponsor concurs with the directors’ view.  If material, relevant 

stress tests on the key assumptions underlying the directors’ view should be 

disclosed; and  

 

(b) directors’ confirmation on whether the new applicant had material defaults in 

payment of trade and non-trade payables and borrowings, and/ or breaches of 

covenants during the trading record period and up to the date of the listing 

document (see paragraph 4.8 below). 

 

4.7 At the time of submission of an Application Proof, a sponsor is required to submit an 

advanced draft of a letter confirming that it is satisfied with the Working Capital 

Sufficiency Statement3.  The advanced draft letter does not have to include a 

confirmation that persons or institutions providing finance have stated in writing such 

facilities exist.  Such confirmation is only required in the sponsor’s final letter 

submitted before the bulk-printing of the listing document4. 

 

                                                           
3
  Main Board Rule 9.11(17b) (GEM Rule 12.22(13)) 

4
  Main Board Rule 9.11(28) (GEM Rule 12.23A(1)) 
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Material Adverse Change Disclosure (added in April 2019) 

4.8 Paragraph 38 of Part A of Appendix 1 to the Main Board Rules and GEM Rules 

requires a statement (or an appropriate negative statement) by the directors on any 

material adverse change in the financial or trading position of the group since the 

end of the period reported on in the accountants’ report (the “Material Adverse 

Change Disclosure”).   

 

4.9 The Material Adverse Change Disclosure should be included in the “Summary” and 

“Financial Information” sections of a listing document.  The period covered by the 

Material Adverse Change Disclosure should be from the end of the trading record 

period and up to the date of the listing document.  New applicants should also refer 

to GL98-18 for guidance on disclosure of material changes after trading record 

period. 

 

**** 
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HKEX GUIDANCE LETTER 
HKEX-GL36-12 (May 2012) (Updated in February 2020)  
 
Subject Guidance on due diligence to be conducted by the sponsor 

and disclosure in the listing document relating to a 
distributorship business model  

Listing Rules 
and Regulations 

Main Board Rules 2.13(2) and 11.07  
GEM Rules 14.08(7) and 17.56(2)  

Author IPO Department 

Important note: This letter does not override the Listing Rules and is not a substitute 

for advice from qualified professional advisers.  If there is any conflict or inconsistency 
between this letter and the Listing Rules, the Listing Rules prevail.  You may consult 
the Listing Division on a confidential basis for an interpretation of the Listing Rules, or 

this letter. 
1.     Purpose 

 
1.1 This letter provides guidance on due diligence to be conducted by the sponsors 

and disclosure in the listing document relating to material distributorships.   
 

1.2 For investors to properly assess the quality of an applicant’s sales revenue, they 
need confidence that such sales revenue correlates to the market trend and actual 
end-customer demand.  An applicant that sells its products to end-customers 
through multiple levels of third-party intermediaries may not be able to accurately 
assess end-customer demand as discussed below.     

 
2.     Definition of distributors  
 
2.1 In this letter, “distributors” refer to an applicant’s direct counterparties who 

contractually resell, or are reasonably expected to resell the applicant’s products, 
which include franchisees and consignees.  Other intermediaries who purchase 
an applicant’s product from its distributors to resell are referred to as “sub-
distributors”.  For the avoidance of doubt, retail buyers who are not expected to 
further resell the applicant’s products would not normally be considered a 
distributor even if they occasionally resell the products to other parties.  The 
sponsors should assess the substance of the applicant’s business relationship 
with its counterparties to identify the applicant’s distributors. 

   
3.     Risks 

 
3.1 The type and level of risk depends on the level of control an applicant (or a 

distributor) has over its distributor (or sub-distributor).  Risks arising from a 
distributorship business model include: 
 
Channel Stuffing  
 

3.2 If an applicant’s distributors or sub-distributors are subject to mandatory sales 
targets and/ or unusually long return policies, there is a risk that the products are 
not reaching end-customers but remain in the applicant’s distribution network.   
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3.3 Especially where there are minimum sales targets or requirements, the sponsors 
are expected to conduct due diligence to determine whether sales correspond to 
actual end-customer demand.  The listing document should disclose the 
applicant’s overall inventory control and management policy, including how the 
applicant monitors the inventory level of its distributors and the amount of unsold 
inventory held by distributors as at the end of each track record period and the 
latest practicable date. 
 

3.4 In the absence of required sales targets, sales may still not accurately reflect 
actual demand if the applicant offers long or extensive return/refund terms.  Sales 
recognized may be subsequently reversed if actual sales return is higher than the 
expected return rate.   
 

3.5 The sponsors and the reporting accountants must examine the listing applicant’s 
goods return policy and the amount of returned goods during the track record 
period.  The above is not meant to be exhaustive and the sponsors and the 
reporting accountants should review all other relevant information as the situation 
may require. 

 
Recoverability of Accounts Receivables 
 

3.6 Long outstanding accounts receivables from distributors or sub-distributors may 
be another red flag.  A substantial increase in aged accounts receivable and 
debtors’ turnover days may also increase risk of receivables’ recoverability and 
affect the liquidity and sustainability of the applicant’s business.  
 

3.7 In the event of the above, the applicant’s directors and the sponsors are required 
to provide their views, with basis, on whether the applicant’s credit management 
policy is appropriate.  The applicant’s directors and the reporting accountants 
must also substantiate their views as to adequacy of the provisions for accounts 
receivable.  The listing document should include: 

 
(i) a discussion on the recoverability of accounts receivable and the subsequent 

settlement of the balance as at the latest practicable date; and 
 

(ii) the impact of the increase in accounts receivable and debtors’ turnover days 
on the liquidity and cash flow of the applicant. 

 
3.8 The sponsors should assess the risks discussed in paragraphs 3.2 to 3.7 above 

with respect to sub-distributors to the extent the applicant or its distributors can 
control the sub-distributors and conduct appropriate due diligence.  The Exchange 
recognizes that an applicant may not be able to control its distributors or its sub-
distributors in the absence of a written agreement.  The listing document should 
include a discussion on the applicant’s level of direct and indirect control over its 
distributors or sub-distributors and include a relevant risk factor. 

 
4.    General disclosure requirement  

 
4.1 Given that an applicant may have different arrangements and degrees of control 

over its distributors, the consequential risks could be very different.  The following 
disclosure should be included in the listing document to enable investors to 
assess the risks of the distributorship business model:  
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(i) the extent to which historical sales are non-recurring, the reasons therefor 
and the associated risk; 

 
(ii) benefits and reasons of using the particular distributorship business model 

and whether it is an industry norm; 
 
(iii) the applicant’s different distribution channels and their respective revenue 

contribution during the track record period; 
 

(iv) if the applicant is adopting a cannibalisation strategy, a discussion on the 
rationale for this strategy and its impact on the applicant’s historical and 
expected financial performance; 

 
(v) whether the distributor is an independent third party or has any other 

relationship with the applicant (e.g. the distributor is controlled by the 
applicant’s former or current employees, uses the applicant’s brand/name 
or has received any material advance or financial assistance from the 
applicant); 

 
(vi) whether the applicant’s relationship with the distributors is as a buyer/ seller 

or principal/ agent; 
 
(vii) a discussion of the applicant’s revenue recognition and goods return/ refund 

policies;  
 
(viii) the principal terms of the distribution/ consignment/franchise agreements, 

including whether there are any terms (a) requiring a minimum purchase 
amount or a minimum sales target, (b) restricting the appointment of sub-
distributors; (c) that mandate selling price(s) to sub-distributor or end-
customers; and (d) relating to a goods return policy and whether such policy 
is in line with industry practice.  If not, disclose the number of sub-
distributors (if any) during the track record period and the applicant’s control 
(if any) over the sub-distributors; and 

 
(ix) the turnover rates and movement in the number of distributors during the 

track record period and reasons for any major changes. 
 
5.    Distribution through social media platforms  
 
5.1 With the rise of social media platforms and key opinion leaders (KOLs) as a 

means to promote and sell goods, an applicant may have hundreds or even 
thousands of buyers who may be distributors or end customers.  Depending the 
level of control an applicant may have on these social media platforms and KOLs, 
the sponsors should perform sufficient due diligence as they deem appropriate to 
address the risks discussed above and comply with the Code of Conduct and 
Practice Note 21.   
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Subject Guidance on profit forecast and special dividend  
 

Listing Rules  Main Board Rules 2.13(2), 4.04(1), 8.06 and 11.16 to 11.19 and 
Paragraph 34(2) of Part A of Appendix 1 
 
GEM Rules 7.03(1), 11.10, 11.11, 17.56(2), 14.28 to 14.31 and 
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Guidance Letter HKEX-GL98-18 – Guidance on disclosure in 
listing documents - listing applicants' names; statistics and 
data quoted; listing document covers; non-disclosure of 
confidential information; and material changes after trading 
record period (“GL98-18”) 

Author IPO Vetting Team  
 

 
Important note: This letter does not override the Listing Rules and is not a substitute 
for advice from qualified professional advisers. If there is any conflict or inconsistency 
between this letter and the Listing Rules, the Listing Rules prevail. You may consult 
the Listing Department on a confidential basis for an interpretation of the Listing Rules 
or this letter. 
 
1. Purpose 
 
1.1 The purpose of this letter is to provide guidance and clarification on profit 

forecast and payment of special dividend after listing based on distributable 
profits for any period before listing which includes an unaudited period. 

 
1.2 The Exchange expects new applicants to follow this guidance letter when 

preparing their listing applications.  An Application Proof that does not follow 
this guidance may be considered not substantially complete as required under 
the Listing Rules (added in April 2019). 

 
2. Relevant Listing Rules (deleted in April 20191) 

 
3. Guidance 

                                                 
1
  This section has been deleted to avoid duplication of the relevant Main Board and GEM Rules.  

Reference to the relevant Listing Rules is included in the body of the guidance letter. 
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Profit forecast and profit estimate 

 
3.1 It is best practice for all financial information included in a new applicant’s listing 

document to be audited.  Therefore, if a new applicant wishes to provide more 
recent financial results beyond that required under the Main Board Rules 4.04(1) 
and 8.06 (GEM Rules 7.03(1), 11.10 and 11.11), it should include audited 
financial results of the stub period rather than a profit estimate covering the 
same period.  New applicants should also refer to GL98-18 for guidance on 
disclosure of material changes after trading record period. 
 

3.2 A profit forecast means any forecast of profits or losses.  It also includes a profit 
estimate which is an estimate of profits or losses for a financial period which has 
ended but for which the results have not yet been audited or published.  Where 
a new applicant discloses its unaudited net profit/ loss figure or other financial 
figures which can explicitly or implicitly result in disclosure of the new applicant’s 
estimated level of profits/ losses since the latest audited period end (e.g. 
disclosure of both revenue and net profit margin), this will constitute a profit 
forecast/ estimate and therefore subject to the relevant requirements under the 
Listing Rules2. 

 
3.3 The inclusion of a profit estimate in a listing document is only required when a 

new applicant applies for a waiver from compliance with Main Board Rule 4.04(1) 
(GEM Rules 7.03(1) and 11.10)3.  Otherwise, the inclusion of a profit forecast in 
a listing document is a commercial decision.  Accordingly, the absence of a 
profit forecast is not a risk and should not be disclosed as a risk factor.   

 
3.4 As with any information included in a listing document, the profit forecast must 

be prepared to such a standard as would justify reasonable reliance upon it by 
investors4.  The directors and sponsors have a responsibility to ensure that any 
expert report included in the listing document is a fair copy of or extract from that 
prepared by the expert, fairly represents the expert’s view and does not omit 
material facts of an unfavourable nature or fails to accord them with appropriate 
significance.  As such: 

 
(i) the principal assumptions on which a profit forecast is based must be 

reasonably specific to the new applicant5 and disclosed in the listing 
document6;  

 
(ii) the sponsors should conduct due diligence in relation to the expert’s 

background and experience, and the reasonableness and appropriateness 
of their scope of work performed;   

                                                 
2
  Main Board Rules 11.17 and 11.18 and Paragraph 34(2) of Part A of Appendix 1 of the Main Board 

Rules (GEM Rules 14.29 and 14.30 and Paragraph 34(2) of Part A of Appendix 1 of the GEM Rules). 
3
  Main Board Rule 4.04(1) (GEM Rules 7.03(1) and 11.10) requires the new applicant to include in its 

accountants’ report its consolidated results for each of the three financial years immediately 
preceding the issue of the listing document.  The waiver conditions that we would impose when 
granting a waiver to this rule are set out in GL25-11. 

4
  Main Board Rule 2.13(2) (GEM Rule 17.56(2)). 

5
  For example, “downturn of the economy” is overly general, whilst “changes in inflation rate and 

commodities price in the case of an applicant in the mining industry” is considered specific. 
6
  Main Board Rule 11.19 (GEM Rule 14.31). 
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(iii) the accounting policies and calculations for the profit forecast must be 

examined and reported on by the reporting accountants and the report 
must be set out in the listing document; and the listing document should 
not contain any disclaimer by the reporting accountants warning investors 
not to rely on the profit forecast7; and  

 
(iv) under no circumstances may there be any language, disclaimer or risk 

factor in the listing document that serves to curtail the application of the 
Listing Rules in a manner that is not consistent with the responsibilities of 
the directors and sponsors. 

 
Payment of a special dividend after listing based on distributable profits for 
any period before listing which includes an unaudited period (“Pre-Listing 
Period”) 

 
3.5 Where a new applicant proposes to pay a special dividend to its pre-listing 

shareholders after listing based on the distributable profits for the Pre-Listing 
Period (“Special Dividend”), it must disclose in its listing document the 
Pre-Listing Period, the expected dividend payout ratio, who is entitled to the 
Special Dividend, timing of payment and how the Special Dividend will be 
funded.  
 

3.6 New applicants should perform a special audit post listing (“Special Audit”) to 
ascertain the accuracy of the distributable profits for the Pre-Listing Period and 
hence the accuracy of the amount of the Special Dividend, regardless of 
whether the estimated amount of Special Dividend is disclosed in the listing 
document.  The new applicants should also disclose in the listing document 
that they will (i) perform the Special Audit on the Pre-Listing Period and when 
the Special Audit is expected to be completed; and (ii) announce the amount 
of the Special Dividend payable determined by the Special Audit. 

 
3.7 If the new applicant discloses additional information on the Special Dividend 

beyond those required in paragraph 3.5 above such that the new applicant’s 
estimated level of profits/ losses since the latest audited period end can be 
derived from the Special Dividend8, the new applicant must disclose a profit 
forecast in the listing document9 (see paragraph 3.2 above). 
 

**** 

                                                 
7
  New applicants should refer to GL58-13 for relevant guidance. 

8
  Main Board Rules 11.16 and 11.17 (GEM Rules 14.28 and 14.29). 

9
  Main Board Rule 11.18 (GEM Rule 14.30). 



 

- 1 - 

 

HKEx GUIDANCE LETTER 

HKEx-GL34-12 (April 2012) 

 

Subject Disclosure in listing documents relating to hard underwriting  

Listing Rules and 

Regulations 

Main Board Rules 2.13(2), 7.03 and 11.07 

Related 

Publications 

N/A 

Author  IPO Transactions Department 

 

Important note: This letter does not override the Listing Rules and is not a substitute for 

advice from qualified professional advisers. If there is any conflict or inconsistency 

between this letter and the Listing Rules, the Listing Rules prevail. You may consult the 

Listing Division on a confidential basis for an interpretation of the Listing Rules, or this 

letter. 

 
1. Purpose 
 
1.1 This letter gives guidance on disclosure in listing documents relating to hard 

underwriting. 
 
2. Relevant Listing Rules 
 
2.1 Main Board Rule 7.03 states that an offer for subscription must be fully 

underwritten.  
 

2.2 Main Board Rule 2.13(2) provides that the information contained in an issuer’s 
document must be accurate and complete in all material respects and not be 
misleading or deceptive.  In complying with this requirement, the issuer must not, 
among other things: 

 
(a) omit material facts of an unfavourable nature or fail to accord them with 

appropriate significance; 
 

(b) present favourable possibilities as certain or as more probable than is 
likely to be the case. 

 
2.3 Main Board Rule 11.07 states that as an overriding principle, all listing documents 

must contain such particulars and information as, according to the particular 
nature of the issuer and the securities for which listing is sought, is necessary to 
enable an investor to make an informed assessment of the activities, assets and 
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liabilities, financial position, management and prospects of the issuer and of its 
profits and losses and of the rights attaching to such activities. 

 
3. Guidance  

 
3.1 Main Board Rule 7.03 states that an offer for subscription must be fully 

underwritten.  To comply with this requirement, a listing applicant for initial 
public offering on the Main Board of the Exchange would typically enter into 
underwriting agreements for the Hong Kong Public Offer and the International 
Placing.  Such underwriting arrangements are often referred to as “soft 
underwriting”, which means the underwriters are entitled to terminate the 
underwriting agreements with immediate effect if any of the events as stipulated 
in the agreements occurs prior to 8:00 am on the date of listing.  If the 
underwriting agreement is terminated, the listing will not proceed. 
 

3.2 The underwriting agreement for the Hong Kong public offer (“Hong Kong 
Underwriting Agreement”) is usually entered into before the issue of the 
prospectus and forms part of the material contracts for inspection.  The 
underwriting agreement for the international placing is usually signed after the 
issue of the prospectus at around the price determination date.  Salient terms of 
the Hong Kong Underwriting Agreement are disclosed under the “Underwriting” 
section of the prospectus. 

 
3.3 Occasionally, a listing applicant may enter into a “hard underwriting agreement” 

under which the underwriters agreed to commit to purchase a fixed value of 
shares not taken up under the public offer and/or international placing on the 
condition that the final offer price is fixed at the low end of an indicative offer 
price range.  The listing applicant would agree to pay a fee for the hard 
underwriting arrangement, in addition to the normal underwriting fees payable 
under the soft underwriting agreements. 

 
3.4 Hard underwriting arrangements usually appear when the demand for offer shares 

is expected not to be strong, and therefore the listing applicant is willing to pay an 
extra fee to secure a certain amount of committed underwriting. 

 
Disclosure relating to hard underwriting agreement 

 
3.5 Where a hard underwriting agreement is entered into before the issue of the 

prospectus, disclosure of the salient terms of such agreement should be made in 
the prospectus applying the principles of Main Board Rule 2.13(2).  In general, 
the disclosure should include: 

 
 The date of hard underwriting agreement 
 Amount underwritten 
 Conditions 
 Grounds for termination 
 Fees 

 
3.6 If the hard underwriting agreement is entered into after the issue of the prospectus, 
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the issuer is required to issue a supplemental prospectus to disclose the above 
information to the public. 

**** 
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HKEX GUIDANCE LETTER 
HKEX-GL32-12 (March 2012) (Updated in January, March and October 2014 and 
April 2019) 
 

Subject Guidance on the accounting and disclosure requirements 
for acquisitions of subsidiaries and businesses 
conducted during or after the trading record period  

Listing Rules  Main Board Rules 4.04(2), 4.04(4), 4.05A, 4.13 and 4.28 

GEM Rules 7.03(2), 7.03(4), 7.04A, 7.17 and 7.30 

Related 
Publications 

Listing Decisions HKEX-LD78-1 (superseded by this 
Guidance Letter in October 2014) and HKEX-LD85-1 

Author  IPO Vetting Team 

 

Important note: This letter does not override the Listing Rules and is not a 
substitute for advice from qualified professional advisers.  If there is any conflict or 

inconsistency between this letter and the Listing Rules, the Listing Rules prevail.  
You may consult the Listing Department on a confidential basis for an interpretation 

of the Listing Rules, or this letter. 

1. Purpose (Updated in April 2019) 

1.1 The purpose of this letter is to provide guidance and clarification on the 
accounting and disclosure requirements in respect of subsidiaries or 
businesses acquired or agreed/ proposed to be acquired by a new listing 
applicant during or after the trading record period under the following rules:- 

 Main Board Rules 4.04(2) and 4.04(4) (GEM Rules 7.03(2) and 7.03(4));  

 Main Board Rule 4.05A (GEM Rule 7.04A); and  

 Main Board Rule 4.28 (GEM Rule 7.30) (collectively the “Relevant 
Rules”). 

2. Repealed. 

3. Relevant Requirements 

3.1 Main Board Rules 4.04(2) and 4.04(4) (GEM Rules 7.03(2) and 7.03(4)) 
(“Rules 4.04(2) and (4)”) require a new listing applicant to include in its 
accountants’ report the results and balance sheets of any subsidiary or 
business acquired, agreed to be acquired or proposed to be acquired since 
the date to which its latest audited accounts have been made up in respect of 
each of the three financial years (two financial years for GEM applicants) 
immediately preceding the issue of the listing document, or since the 
incorporation of such subsidiary or the commencement of such business if this 
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occurred less than three years (two years for GEM applicants) prior to such 
issue, or such shorter period as may be acceptable to the Exchange for Main 
Board applicants1.  

3.2 Main Board Rule 4.05A (GEM Rule 7.04A) (“Rule 4.05A”) requires that, where 
a new listing applicant has acquired any material subsidiary or business 
during the trading record period2 and such an acquisition, if made by a listed 
issuer, would have been classified at the date of application as a major 
transaction3 or a very substantial acquisition4, it must disclose pre-acquisition 
financial information on that material subsidiary or business from the 
commencement of the trading record period (or if the material subsidiary or 
business commenced its business after the commencement of the trading 
record period, then from the date of commencement of its business) to the 
date of acquisition.  Pre-acquisition financial information on the material 
subsidiary or business must normally be drawn up in conformity with the 
accounting policies adopted by the new listing applicant and be disclosed in 
the form of a note to the accountants’ report or in a separate accountants’ 
report.  

3.3 Main Board Rule 4.28 (GEM Rule 7.30) (“Rule 4.28”) states that where a new 
applicant has acquired or proposes to acquire any businesses or companies 
which would at the date of application or such later date of acquisition be 
classified as a major subsidiary as defined in this Rule, pro forma financial 
information prepared in accordance with the Main Board Rule 4.29 (GEM Rule 
7.31) in respect of the enlarged group should be disclosed in its listing 
document (Added in January 2014). 

3.4 Main Board Rule 4.13 (GEM Rule 7.17) requires that the relevant accounting 
standards to be used by new applicants and listed issuers for the preparation 
of financial information for inclusion in accountants’ reports will normally be 
those current in relation to the last financial year reported on and, wherever 
possible, appropriate adjustments must be made to show profits for all periods 
in accordance with such standards (Added in January 2014). 

3.5 The Exchange reminds new applicants, listed issuers and their advisers to 
consider the impact of new and revised International Financial Reporting 
Standards or Hong Kong Financial Reporting Standards on the preparation of 

accountants’ reports, profit forecasts, pro forma information and other financial 
information for inclusion in listing documents and circulars (Added in January 
2014). 

4. Guidance 

4.1 Set out below is our guidance in relation to the matters in paragraph 1.1.  A 
summary of our guidance on Rules 4.04(2) and (4) and Rule 4.05A is also set 
out in Attachment 1. 

                                                 
1
 See Main Board Rules 8.05A, 8.05B and 23.06. 

2
 See Main Board Rule 4.04(1) and GEM Rule 7.03(1)(a). 

3
 See Main Board Rule 14.06(3) and GEM Rule 19.06(3). 

4
 See Main Board Rule 14.06(5) and GEM Rule 19.06(5). 
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Scope 

4.1A   For the avoidance of doubt:- 

(i) acquisitions of business include acquisitions of associates and any equity 
interest in another company.  However, the Relevant Rules generally do 
not apply to acquisitions of assets; and  

(ii) the trading record period for the purpose of the Relevant Rules includes 
the three financial years (two financial years for GEM applicants) 
immediately preceding the issue of the listing document and the stub 
period reported on by the reporting accountants in conformity with Main 
Board Rule 8.06 (GEM Rule 11.11) (Updated in October 2014). 

4.2 Rules 4.04(2) and (4): These rules apply to any subsidiary and business 
acquired, agreed to be acquired or proposed to be acquired after the trading 
record period, including:- 

(i) where an applicant has entered into an acquisition agreement after the 
trading record period which will not be completed at listing.  Where this is 
the case, provided that the applicant has disclosed all information as 
required under Rules 4.04(2) and (4) in its listing document, completion of 
the acquisition after the applicant’s listing will not be subject to Chapters 
14 and 14A of the Main Board Rules (Chapters 19 and 20 of the GEM 
Rules) unless there are material changes to the acquisition; and 

(ii) an intention to acquire a specific subsidiary or business, even if there is 
no legally binding agreement.  For the avoidance of doubt, if the applicant 
enters into a legally binding agreement in respect of such an acquisition 
after its listing on the Exchange, it still must comply with the relevant 
Listing Rules (including Chapters 14 and 14A of the Main Board Rules 
(Chapters 19 and 20 of the GEM Rules) (Updated in October 2014). 

4.3 Rule 4.05A: This rule applies to acquisitions of a material subsidiary or 
business during the trading record period. 

4.3A Rule 4.28: This rule applies to any business or company acquired or proposed 
to be acquired after the trading record period (including those set out in 

paragraphs 4.2(i) and (ii) above) which would be classified as a major 
subsidiary as defined in this rule (Added in October 2014). 

4.4     Moved to paragraph 4.1A in October 2014. 

Size test 

4.5 Rules 4.04(2) and (4): These rules do not have a materiality threshold.  This 
means that irrespective of the size of the subsidiary or business acquired, 
agreed to be acquired or proposed to be acquired after the trading record 
period, the applicant must include in its listing document the financial 
information of the relevant subsidiary or business for the trading record period. 

4.6 Rule 4.05A: The rule is applicable if the size of the subsidiary or business 
being acquired would have been classified at the date of application as a 
major transaction or a very substantial acquisition (i.e. 25% or more).  The 
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total assets, profits and revenue for the most recent financial year of the 
trading record period of the subsidiary or business being acquired should be 
compared to those of the applicant for the same financial year.  If the financial 
year of the subsidiary or business being acquired is not coterminous with that 
of the applicant, the total assets, profits and revenue for the most recent 
financial year of the subsidiary or business should be compared to those of 
the applicant for the most recent financial year of its trading record period 
(Updated in October 2014). 

An example of applying the size test under Rule 4.05A: An applicant’s trading 
record period covers year 1, year 2 and year 3 and it acquires a subsidiary 
during year 2.  For the purpose of the size test, the total assets, profits and 
revenue of the subsidiary for year 3 should be compared to those of the 
applicant for year 3. 

4.6A Rule 4.28: All acquisitions or proposed acquisitions of businesses or 
companies since the date to which the latest audited accounts in the 
accountants’ report of the applicant have been made up should be aggregated. 
If the aggregate total assets, profits or revenue represents 5% or more under 
any of the percentage ratios as defined under Main Board Rule 14.04(9) 
(GEM Rule 19.04(9)), these acquisitions will be deemed to be an acquisition 
of a major subsidiary and subject to Rule 4.28. 100% of the major subsidiary’s 
total assets, profits and revenue (irrespective of the interest held by the 
applicant) of the major subsidiaries for the most recent financial year should 
be compared to the applicant’s latest financial year during the trading record 
period (Added in October 2014). 

4.7 Merged with paragraph 4.2 in October 2014.   

4.8 Moved to paragraph 4.10A in October 2014.  

Accounting and disclosure requirements 

4.9 The Relevant Rules: The financial information on the relevant subsidiary or 
business must normally be drawn up in conformity with accounting policies 
adopted by the applicant.  The financial information required under Rules 
4.04(2) and (4) and Rule 4.05A may be disclosed in a note to the accountants’ 
report or in a separate accountants’ report.  The pro forma financial 
information required under Rule 4.28 is disclosed as an appendix to the listing 
document and must be covered by a report issued by the reporting 
accountants as required under Main Board Rule 4.29 (GEM Rule 7.31) 
(Updated in October 2014). 

4.10 Rules 4.04(2) and (4): The financial information to be disclosed should include 
the income statement and balance sheet (including information required by 
Main Board Rule 4.05 (GEM Rule 7.04)) in respect of (a) each of the three 
financial years (two financial years for GEM applicants) immediately preceding 
the issue of the listing document or since the incorporation of such subsidiary/ 
the commencement of such business if this occurred less than three years 
(two years for GEM applicants) prior to such issue (the “Financial 
Information”); and (b) any stub period disclosed in conformity with Main 
Board Rule 8.06 (GEM Rule 11.11).  

4.10A An acquisition subject to Rules 4.04(2) and (4) will also be subject to the 
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requirements under paragraphs 32 and 33 of the Third Schedule to the 
Companies Ordinance5 (“Third Schedule Requirements”) if part of the listing 
proceeds is to be applied directly or indirectly to purchase of any business or 
subsidiary.  In such case, the Financial Information of the acquisition has to be 
disclosed in a separate accountants’ report (Updated in March and October 
2014). 

4.11 Rule 4.05A: The pre-acquisition financial information to be disclosed should 
include full financial statements (including information required by Main Board 
Rules 4.04 and 4.05 (GEM Rules 7.03 and 7.04)) of the relevant subsidiary or 
business for the period from the commencement of the trading record period 
(or since the incorporation of such subsidiary or the commencement of such 
business) to the date of acquisition. 

4.11A Rule 4.28:  Where any of the percentage ratios calculated in accordance with 
Rule 4.28 is 5% or more but is less than 100%, an applicant should disclose, 
as a minimum, a pro forma statement of assets and liabilities of the enlarged 
group.  Where any of the percentage ratios is 100% or more, an applicant 
should disclose, as a minimum, a pro forma balance sheet, a pro forma 
income statement and a pro forma cash flow statement of the enlarged 
group6  (Added in January 2014 and updated in October 2014). 

Waivers 

4.12 Rules 4.04(2) and (4):  We may consider granting waivers of Rules 4.04(2) 
and (4) on a case-by-case basis. Having regard to all relevant facts and 
circumstances, the Exchange will ordinarily grant a waiver of Rules 4.04(2) 
and (4) subject to the following conditions, which may be modified if required:-  

(i) in relation to acquisitions of equity securities7 in the ordinary and usual 
course of business8 of a listing applicant:- 

(a)  the percentage ratios (as defined under Main Board Rule 14.04(9)/ 
GEM Rule 19.04(9)) of each acquisition are all less than 5% by 
reference to the most recent financial year of the applicant’s trading 
record period;  

(b)     the applicant is neither able to exercise any control, nor has any 
significant influence, over the underlying company or business; and  

(c)  the listing document should include the reasons for the acquisitions 
and a confirmation that the counterparties and the ultimate beneficial 
owners of the counterparties are independent third parties of the 
applicant and its connected persons;  

(ii) in relation to acquisitions of a business or subsidiary:- 

                                                 
5
 Retitled as the Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap. 32) with 
effect from March 2014.

  

6
 Extracted from HKEx News Release regarding “Clarification of certain Listing Rules provisions 
relating to financial disclosure in listing documents and circulars” first published on 11 November 
2004.   

7
 The Exchange may require further information where securities acquired are not listed securities. 

8
 “Ordinary and usual course of business” of an entity means the entity’s existing principal activities. 
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(a)  the percentage ratios (as defined under Main Board Rule 14.04(9)/ 
GEM Rule 19.04(9)) of the acquired or to be acquired business or 
subsidiary are all less than 5% by reference to the most recent 
financial year of the applicant’s trading record period;  

(b)  the historical financial information of the acquired or to be acquired 
business or subsidiary is not available or would be unduly 
burdensome to obtain or prepare; and  

(c)  the listing document should include at least the information that 
would be required for a discloseable transaction under Chapter 14 of 
the Main Board Rules (Chapter 19 of the GEM Rules) on each 
acquisition; and 

(iii) in cases where the Third Schedule Requirements apply, an exemption of 
the relevant requirements is granted by the Securities and Futures 
Commission9 (Updated in October 2014). 

4.13 Repealed. 

4.14 Moved to paragraph 4.11A in October 2014. 

4.15 Moved to paragraph 4.11 in HKEX-GL45-12 in April 2019. 

4.16 Moved to paragraph 4.12 in HKEX-GL45-12 in April 2019. 

**** 

                                                 
9
 Refer to HKEX-GL14-09 “Guidance on application for exemptions from the Companies Ordinance”. 
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Attachment 1 

 
Set out below is a summary of the relevant requirements under Main Board Rules 
4.04(2), 4.04(4) and 4.05A (GEM Rules 7.03(2), 7.03(4) and 7.04A):- 

 

 Main Board Rules 4.04(2) and 4.04(4) 
and GEM Rule 7.03(2) and 7.03(4) 

Main Board Rule 4.05A and GEM Rule 
7.04A 

Scope  Acquisitions (including where an 
issuer has entered into any 
acquisition agreements or has an 
intention to acquire) of any subsidiary 
or business (including any equity 
interest in another company) after the 
trading record period (including the 
stub period) 

 

 Acquisitions of material subsidiary or 
business (including any equity interest 
in another company) during the 
trading record period (including the 
stub period)  

 

Size test  No size test  

 

 25% or more (major transaction or 
very substantial acquisition) 

 By comparing the assets, profits and 
revenue of the subsidiary or business 
for the most recent financial year of 
the trading record period with the total 
assets, profits or revenue of the 
applicant for the same financial year 

Accounting 
requirements 

 In conformity with the accounting policies adopted by the applicant  

 

Disclosure 
requirements 

 Financial information during the 
trading record period (including the 
stub period) 

 In a note to accounts or separate 
accountants’ report 

 Full financial statements preferred but 
at least include income statement and 
balance sheet (including information 
required by Main Board Rule 4.05 
(GEM Rule 7.04))

 10
 

 

 Pre-acquisition financial information 
(from commencement of the trading 
record period to the date of 
acquisition)  

 In a note to accounts or separate 
accountants’ report 

 Full financial statements (including 
information required by Main Board 
Rules 4.04 and 4.05 (GEM Rules 7.03 
and 7.04)) 

 

Waivers 
considered 

  We may consider granting waivers 
on a case-by-case basis (see 
paragraph 4.12 of this guidance letter 
for further guidance) 

 

 We may consider granting waivers on 
a case-by-case basis. Note that we 
have only granted waivers in 
exceptional cases based on the 
special circumstances of each case to 
date. 

 

                                                 
10

 Paragraphs 32 and 33 of the Third Schedule of the Companies Ordinance
5
 require the preparation 

of a separate accountants’ report in certain circumstances where offering proceeds are used for the 
acquisition of a business or shares of a body corporate (Updated in March 2014). 
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HKEX GUIDANCE LETTER 
HKEX-GL31-12 (March 2012) (Updated in August 2012, March 2014 and August 
2019) 
 

Subject  Typhoon and rainstorm warning arrangements 
 

Listing Rules and 
Regulations 

N/A 
 

Related 
Publications  

N/A 

Author IPO Vetting Team  

Important note:  This letter does not override the Listing Rules and is not a substitute 
for advice from qualified professional advisers.  If there is any conflict or inconsistency 
between this letter and the Listing Rules, the Listing Rules prevail.  You may consult the 
Listing Department on a confidential basis for an interpretation of the Listing Rules, or 
this letter.  For the avoidance of doubt, this letter only covers the IPO of equity securities.
  

 
1. Purpose (Updated in August 2012 and August 2019) 
 
1.1 This letter sets out the arrangements in relation to dealings with the Exchange 

in the event that a typhoon warning signal no. 8 or above is hoisted, “extreme 
conditions” caused by a super typhoon (“Extreme Conditions”)1 is announced 
by the Government of the Hong Kong Special Administrative Region (the 
“Government”) and/ or a black rainstorm warning is issued on the day of the: 

 
(a) Issue of an authorization letter for the registration of a prospectus; 

 
(b) Publication of prospectus; 

 
(c) Opening or closing of application lists of the public offer; 

 
(d) Pre-vetting of an announcement regarding final offer price, indication of the 

levels of interest in the placing, the basis of allocation and the results of 
applications of the public offer shares (“Allocation Announcement”); 
 

(e) Issue of a listing approval letter; or 
 

(f) Commencement of dealings in shares. 
 

                                      
1 According to the revised “Code of Practice in Times of Typhoons and Rainstorms” issued by the Labour 

Department in June 2019, the Government may issue an announcement on “extreme conditions” in the 
event of, for example, serious disruption of public transport services, extensive flooding, major 
landslides or large-scale power outage after super typhoons.  When “extreme conditions” are in force 

(i.e. the two-hour period after cancellation of typhoon warning signal no. 8), the Government will review 
the situation and further advise the public by the end of the two-hour period whether “extreme conditions” 

will be extended or cancelled.   
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2. Background (Updated in August 2019) 
 
2.1 Listing applicants and the public need a set of formalised guidelines to be clear 

on the arrangements in case of bad weather and/ or Extreme Conditions.  
  

2.2 This set of guidelines is developed based on the work arrangements of the 
Exchange in times of bad weather and/ or Extreme Conditions. 
 

3. Guidance (Updated in August 2019) 
 
3.1 Issue of authorization letter for registration of prospectus 

 
(a) On the day before the publication of a prospectus (“P-1 Day”), an applicant 

normally submits relevant documents to the Exchange in the morning to 
obtain an authorization letter for the registration of the prospectus with the 
Companies Registry before 4 p.m.  
 

(b) On the day of the publication of a prospectus (“P Day”), a softcopy of the 
prospectus is published on the Exchange’s website and hardcopies are 
available for distribution to the public.  
 

(c) If a typhoon warning signal no. 8 or above, Extreme Conditions and/ or a 
black rainstorm warning is/ are in force on P-1 Day, the arrangements are 
as follows:  

 
Time Status Typhoon warning signal 

no. 8 or above or 
Extreme Conditions 

 

Black rainstorm warning 
 

Before 
9 a.m. 

Cancelled 
at or prior 
to 1:00 
p.m.  
 

 The relevant documents will be reviewed and the 
authorization letter will be issued after the IPO team 
in charge at the Exchange (“team in charge”) return 
to work on P-1 Day. 
 

Before 
9 a.m. 

Remains 
in effect at 
and after 
1:00 p.m. 
 

 The relevant documents will be reviewed by the 
team in charge on the business day after the bad 
weather and/ or Extreme Conditions, and the 
authorization letter will be issued as soon as 
possible. 
 

After  
9 a.m. 

  The authorization letter 
will be issued before 
the team in charge 
leaves the office on P-1 
Day. 
 

 Team in charge 
remains in office and 
no special 
arrangement is 
required.  

 
(d) If the bad weather and/ or Extreme Conditions would cause a delay in the 

registration of the prospectus with the Companies Registry and:-  
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(i) the offer period would become less than 3 days, which would be in 
breach of section 44A(1) of the Companies (Winding Up and 
Miscellaneous Provisions) Ordinance (Cap. 32) (“Companies 
Ordinance”), the applicant should revise its listing timetable to ensure 
compliance and make an announcement in relation to the revised 
timetable on the business day after the bad weather and/ or Extreme 
Conditions.  The applicant is not required to issue a supplemental 
prospectus (Updated in March 2014). 
 

(ii) the prospectus would be dated earlier than its publication, the 
applicant should prepare a letter stating that the prospectus was not 
published, circulated or distributed on the date of the prospectus as a 
result of the delay caused by bad weather and/ or Extreme Conditions 
for the purpose of registration with the Companies Registry.  The 
applicant is not required to amend the date of the prospectus.  

 
3.1A Publication of prospectus (P Day) (Added in August 2012) 

 
(a) If a typhoon warning signal no. 8 or above, Extreme Conditions and/ or a 

black rainstorm warning is/ are in force at 9:00 a.m. on P Day, the listing 
applicant must take action necessary to comply with Section 44A(1) of the 
Companies Ordinance (Updated in March 2014).  

 
(b) If the listing timetable of the public offer set out in the prospectus is 

amended to comply with Section 44A(1) of the Companies Ordinance, an 
announcement on the new timetable must be made on the business day 
after the bad weather and/ or Extreme Conditions, and no pre-vetting by 
the Exchange is required.  The applicant need not issue a supplemental 
prospectus (Updated in March 2014). 

 
3.2 Opening or closing of application lists 
 

(a) The bad weather and/ or Extreme Conditions arrangements in relation to 
the opening or closing of application lists are normally included in the 
prospectus.  If a typhoon warning signal no. 8 or above, Extreme 
Conditions and/ or a black rainstorm warning is/ are in force at any time 
between 9:00 a.m. and 12:00 noon on the scheduled date of the opening 
of application lists (“A Day”), the lists will not be opened on that day. 
 

(b) Application lists will be opened between 11:45 a.m. and 12:00 noon on the 
next business day (“A+1 Day”) which does not have either of those 
warnings in force at any time between 9:00 a.m. and 12:00 noon. 
 

(c) No announcement is required if the above arrangement is stated in the 
prospectus.  If an announcement is to be made, no pre-vetting by the 
Exchange is required.  

 
3.3 Pre-vetting of Allocation Announcement 
 

(a) The team in charge reviews and approves the publication of an Allocation 
Announcement by close of business 2 days before listing (“L-2 Day”).  The 
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Allocation Announcement is posted on the Exchange’s website between 
4:15 p.m. to 11:00 p.m. on L-2 Day or between 6:00 a.m. to 8:30 a.m. on 
the day before listing (“L-1 Day”). 
 

(b) If a typhoon warning signal no. 8 or above, Extreme Conditions and/ or a 
black rainstorm warning is/ are in force on L-2 Day, the arrangements are 
as follows: 
 

Time Status Typhoon warning signal 
no. 8 or above or 

Extreme Conditions 
 

Black rainstorm warning 
 

Before 
9 a.m. 

Cancelled 
at or prior to 
1:00 p.m.  
 

 The pre-vetting will be done after the team in 
charge returns to work on L-2 Day. 
 

Before 
9 a.m. 

Remains in 
effect at 
and after 
1:00 p.m. 
 

 The results of allocation could be posted before 
8:30 a.m. on L-1 Day on the Exchange’s website.  
The Allocation Announcement will be post-vetted 
on L-1 Day, after which a supplemental Allocation 
Announcement may be required to be published if 
material information was previously omitted.  
Other measures may be required to be taken by 
the applicant to ensure the incorrect information 
disseminated is addressed to the Exchange’s 
satisfaction so that there will not be a disorderly 
market on the listing date.  Otherwise, the 
applicant may need to consider delaying its listing 
timetable and making an announcement in relation 
to the revised timetable on L-1 Day. 
 

 If the applicant is unable to post the results of 
allocation before 8:30 a.m. on L-1 Day on the 
Exchange’s website, the applicant may need to 
revise its listing timetable and make an 
announcement in relation to the revised timetable 
on L-1 Day. 
 

After 9 
a.m. 

  The pre-vetting will be 
done before the team 
in charge leaves the 
office on L-2 Day. 

 

 Team in charge 
remains in office and 
no special 
arrangement is 
required. 
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3.4 Issue of listing approval letter  
 

(a) The listing approval letter is normally issued by 4 p.m. on L-1 Day.  
 

(b) If a typhoon warning signal no. 8 or above, Extreme Conditions and/ or a 
black rainstorm warning is/ are in force on L-1 Day, the arrangements are 
as follows: 

 
Time Status Typhoon warning signal 

no. 8 or above or 
Extreme Conditions 

 

Black rainstorm warning 
 

Before 
9 a.m. 

Cancelled 
at or prior to 
1:00 p.m.  
 

 The approval letter is to be issued by the end of L-
1 Day. 
 

Before 
9 a.m. 

Remains in 
effect at 
and after 
1:00 p.m. 
 

 The approval letter is to be issued on L-2 Day if 
bad weather and/ or Extreme Conditions is/ are 
anticipated, or before 9:15 a.m. on the day of 
listing (“L Day”) which does not have any of those 
warnings or Extreme Conditions in force.  
 

After 9 
a.m. 

  The approval letter will 
be issued before the 
team in charge leaves 
the office on L-1 Day. 

 

 Team in charge 
remains in office and 
no special 
arrangement is 
required. 

 
3.5 Day of listing (L Day) 
 

(a) Dealings will commence at the time when trading resumes even if it is only 
for half a day.  Please refer to the “Trading Arrangement for Securities and 
Derivatives Markets” on the Exchange’s website for details of the timing of 
resumption of trading at: 
http://www.hkex.com.hk/eng/market/typhoons/tradingarrangement.htm 
 

(b) No announcement is required as trading arrangement in the event of bad 
weather and/ or Extreme Conditions is posted on the Exchange’s website. 
 

3.6 In order to have greater clarity about the above bad weather and/ or Extreme 
Conditions arrangements and to avoid possible market confusion, listing 
applicants should ensure their listing documents set out the emergency 
arrangements in case of bad weather and/ or Extreme Conditions which may 
disrupt their listing timetable.  

 
 

**** 

http://www.hkex.com.hk/eng/market/typhoons/tradingarrangement.htm
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Main Board Rules 2.03(2) and (4) GEM Rules 2.06(2) and (4) 
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Publications 

 

HKEX News Release (updated: 13/10/2010) 
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IPO Vetting Team 

 
Important note: This letter does not override the Listing Rules and is not a 
substitute for advice from qualified professional advisers. If there is any conflict or 
inconsistency between this letter and the Listing Rules, the Listing Rules prevail. 
You may consult the Listing Department on a confidential basis for an 
interpretation of the Listing Rules, or this letter. 

 
1. Purpose 

 
1.1 This is a reproduction of the HKEX News Release regarding Interim Guidance 

on Pre-IPO Investments given by the Listing Committee on 13 October 2010. 
 
2. The Interim Guidance 

 
2.1 “The Listing Committee of The Stock Exchange of Hong Kong Limited  (the 

“Exchange”), a wholly-owned subsidiary of Hong Kong Exchanges and 
Clearing Limited, announces today (Wednesday) its interim guidance on pre-
IPO investments pending consultation on possible amendments to the Listing 
Rules. 

 
2.2 The Listing Committee notes that some market practitioners have expressed 

concern that recent decisions about pre-IPO investments may have caused 
some uncertainty about the principles to be applied and the Exchange’s 
practice.  The interim guidance is aimed to provide the market with more 
clarity. 

 
2.3 Recently, the Listing Committee considered two cases where the pre-IPO 

investment agreements were signed on the date of submission of the 
listing application forms with settlement taking place later and close to the 
Listing Committee hearing date. The prices were at a deep discount to the 
IPO price. The pre-IPO investors would have received much more 
favourable terms than investors at the IPO stage. 

 
2.4 In both cases, the Listing Committee decided, after carefully considering 

the terms and circumstances of the pre-IPO investments, that they 
contravened the Listing Rule principles that the issue and marketing of 
securities must be conducted in a fair and orderly manner and all holders of 
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securities must be treated fairly and equally. The Listing Committee 
considered that either the investments should be retracted or the listing 
timetable extended so that the pre-IPO investors would be exposed to risks 
significantly different from those assumed by investors investing at the IPO 
stage. 

  
2.5 In 2008, the HKEX Board engaged a consultant to conduct a strategic 

review of the Listing Rules and their application. The consultant noted that 
market practitioners find it difficult to identify consistent requirements on pre-
IPO investments. The consultant also recommended a review of the placing 
guidelines in view of current market practice. The Exchange aims to start 
consultation in the near future on whether and if so, how the placing guidelines 
and relevant Listing Rules should be amended. 

 
2.6 Under the interim  guidance,  the Exchange will  generally delay, except  in  

very exceptional circumstances, the first day of trading of the applicant’s 
securities until 120 clear days after the later of the completion or divestment of 
the last pre-IPO investments if (a) the applicant has a pre-IPO investment 
completed within 28 clear days before the date of the first submission of the 
first listing application form (“28 Clear Days”) and the relevant pre-IPO 
investor remains as a shareholder at the date of the first submission of the first 
listing application form or (b) the pre-IPO investment is completed on or after 
the date of the first submission of the first listing application form and before 
the date of the listing.  Pre-IPO investments are considered completed when 
the funds for the underlying shares are irrevocably settled and received by 
the applicant. For clarity, clear days exclude the day of the pre-IPO 
investment completion, the day of the submission of the listing application 
form and the first day of trading of securities. (Updated in March 2017) 

 
2.7 Pre-IPO investors who divest prior to the date of the first submission of the first 

listing application form do not disrupt the listing process nor affect the equal 
treatment of shareholders post listing.  Therefore, there will be no penalty to 
the applicant for pre-IPO investors who divest prior to the date of the first 
submission of the first listing application form regardless of when the pre-IPO 
investment was made or whether the divestment is pursuant to a contractual 
right. (Updated in March 2017) 

 
2.8 Divestments on or after the date of the first submission of the first listing 

application form is highly disruptive to the listing process and will be subject to 
a 120 day delay regardless of when the pre-IPO investment was made or 
whether the divestment is pursuant to a contractual right. (Updated in March 
2017) 

 
2.9 Pre-IPO investments completed prior to 28 Clear Days are not subject to the 

interim guidance. (Updated in March 2017) 
 
2.10 The Listing Committee recognises that there may be circumstances where 

pre-IPO investments on terms more favourable than those offered to investors 
at the IPO may be justifiable, e.g. where the applicant is in severe financial 
distress. Each case will need to be considered based on its own facts and 
circumstances. 
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2.11 Potential applicants are encouraged to consult the Listing Department before 
submission of listing applications if they have any questions.” 

 
Notes: 
1. Over the years, the Listing Committee has been asked to consider matters 

relating to pre-IPO investments on terms more favourable than those 
available at the IPO stage. It has based its decisions on the principles in 
Main Board Listing Rules 2.03(2) and (4)/GEM Rules 2.06(2) and (4), which 
state that the Listing Rules are designed to ensure that investors have and can 
maintain confidence in the market and in particular that:- 

 
(2) the  issue  and  marketing  of  securities  is  conducted  in  a  fair  and 
 orderly manner…; 

 
and 

 
(4) all holders of listed securities are treated fairly and equally; …. 

 
 
2. The Exchange has published Listing Decision Series 36, 55 and  59 relating to 

pre-IPO investments, which can be found on the HKEX website. In addition, 
the Listing Committee commented on how it dealt with pre-IPO investments 
issues in its annual reports for 2006 and 2007, which can also be found on the 
HKEX website. 

 
**** 

http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/2003listdec.htm
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/2006listdec.htm
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/2007listdec.htm
http://www.hkex.com.hk/eng/listing/listcomrpt/documents/annualrpt_2006dec.pdf
http://www.hkex.com.hk/eng/listing/listcomrpt/documents/annualrpt_2007dec.pdf
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Important note: This letter does not override the Listing Rules and is not a substitute for 

advice from qualified professional advisers. If there is any conflict or inconsistency 

between this letter and the Listing Rules, the Listing Rules prevail. You may consult the 

Listing Division on a confidential basis for an interpretation of the Listing Rules, or this 

letter. 

 
1. Purpose 
 
1.1 This letter gives guidance on disclosure of matters in listing documents of 

applicants engaged in the restaurant business. 
 
2. Relevant Listing Rules 
 
2.1 Main Board Rule 2.13(2) (GEM Rule 17.56(2)) provides that the information 

contained in an issuer’s document must be accurate and complete in all material 
respects and not be misleading or deceptive.  In complying with this requirement, 
the issuer must not, among other things: 

 
(a) omit material facts of an unfavourable nature or fail to accord them with 

appropriate significance; and 
 

(b) present favourable possibilities as certain or as more probable than is 
likely to be the case. 

 
2.2 Main Board Rule 11.07 (GEM Rule 14.08(7)) states that as an overriding 

principle, all listing documents must contain such particulars and information 
which, according to the particular nature of the issuer and the securities for which 
listing is sought, is necessary to enable an investor to make an informed 
assessment of the activities, assets and liabilities, financial position, management 
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and prospects of the issuer and of its profits and losses and of the rights attaching 
to such securities. 

 
3. Guidance  

 
3.1 There has been increasing interest from restaurant operators seeking to list on the 

Exchange.  We have from time to time received pre-IPO enquiries for guidance on 
disclosure regarding various aspects relevant to the restaurant operation.  Set out 
below are the issues that we consider should be discussed and disclosed in detail 
in listing documents to the extent they are material to the matters set out in 
paragraphs 2.1 and 2.2. 

 
Suppliers, Sources and Prices of Raw Materials 

 
3.2 A restaurant business depends on reliable sources of food raw materials which are 

subject to price fluctuations caused by supply and demand in the market.  The 
listing document should disclose, if material:- 

 
(i) the price fluctuation and market price trends of the applicant’s major food 

ingredients during the track record period and the resultant impact on its 

track record results; 

 

(ii) how the applicant monitors and controls the costs of major food 

ingredients and a sensitivity analysis for its major food ingredients (where 

appropriate); 

 

(iii) the sources of the applicant’s major food ingredients, their shelf life and 

how the applicant ensures that the quality of the ingredients is adequate; 

 

(iv) the number of the applicant’s authorized suppliers during the track record 

period and their average years of relationship with the applicant, and 

measures to prevent any kickback arrangements with the suppliers; and 

 

(v) any incidents of food supply interruption, early termination of contractual 

arrangements with suppliers or failure to secure sufficient quantities of 

food materials during the track record period. 
 
Same Stores Sales and Table/ Seat Turnover Rate 
 
3.3 A ramp up period is normally required to allow a restaurant to generate stable 

income and break even.  Same stores sales and table/ seat turnover rate are key 
indicators to analyze the performance of a restaurant/ business.  The listing 
document should discuss in detail:- 
 
(i) same store sales and table/ seat turnover rate during the track record period 

and appropriate commentary on any changes in those rates in the relevant 

sections of the listing document; 
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(ii) average spending per customer and average daily revenue for each 

restaurant, and appropriate commentary on changes in that information; 

and 
 
(iii) the time period normally required for a restaurant to break even. 

 
Cash Management 
 
3.4 Most customers settle their restaurant bills in cash and the applicant’s staff may 

need to receive and handle large amounts of cash as part of the restaurant’s daily 
operations.  As such there will be a risk of cash misappropriation or 
embezzlement.  The listing document should discuss in detail:- 

 
(i) the applicant’s internal control system and procedures to prevent cash 

misappropriation/ embezzlement by the applicant’s employees and 

collusion among employees; and 

 

(ii) if material, whether the applicant encountered any incidents of cash 

misappropriation/ embezzlement during the track record period, and if so, 

details of these incidents. 
 
Trademarks 

 
3.5 The applicant’s trademarks may be important to its business operation.  If so, the 

listing document should clearly disclose whether the applicant owns the 
trademarks and whether they have been duly registered.  The applicant should 
also address in appropriate sections of the listing document the possible damage, 
and/ or damages actually suffered during the track record period by the applicant 
as a result of restaurants passing themselves off as part of the applicant group by 
using the same or similar names to those of the applicant group’s restaurants. 

 
Expansion  
 
3.6 An aggressive growth in sales can be achieved by rapid expansion through 

organic growth of self-operated restaurants or franchise arrangement.  Profits 
arising from new restaurants may not be sustainable as there are too many 
competing restaurants in the market.  

 
3.7 To enable investors to appraise the sustainability of the applicant’s business, the 

listing document should disclose, if material:- 
 

(i) the number and movement of restaurants during the track record period, 
including clear explanation of the reasons for termination or replacement 
of restaurants; 
 

(ii) the applicant’s site selection criteria for new restaurants and measures to 
prevent the applicant’s new restaurant(s) competing with its existing 
restaurant(s) such that the increase in the new restaurant’s customer traffic 
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will not result in a reduction of customer traffic in the existing 
restaurant(s); 

 
(iii) details of the applicant’s future expansion plans including (1) the number 

of restaurants to be opened, the expected investment cost, amounts 
incurred and committed as at the latest practicable date, sources of funding, 
locations and types of restaurants; and (2) how the applicant would 
manage its business expansion (e.g. procurement of supplies, management 
of human and other resources, quality control, management reporting, etc.);  

 
(iv) the applicant’s competitive landscape including the existing competitive 

situation such as the number of similar brands and restaurants in the 
applicant’s market(s)/ target market(s), the competitive threats the 
applicant is facing, and how it compares with its major competitors 
including market position, market share, brand name, characteristics, and 
operating environments, etc.; and 
 

(v) the applicant’s growth strategy to sustain its growth (i.e. organic growth, 
through franchise arrangement or acquisition) and the factors taken into 
account to determine which strategy to adopt. 

 
3.8 Where the applicant’s growth is through franchise arrangements, the listing 

document should discuss:-  
 

(i) the salient terms of the franchise agreements (e.g. the roles and obligations 
of the contracting parties, consideration paid and related basis, settlement 
term, minimum number of restaurants to be opened, minimum investment 
amounts, termination clauses, etc.), and whether there was any breach of 
franchise agreements during the track record period; 

 
(ii) the significance of the franchising operation to the applicant (e.g. 

percentage of the revenue and net profit contributed to the applicant 
during the track record period); and  

 
(iii) the applicant’s measures to ensure that the franchised restaurant(s) 

operate(s) according to the applicant’s standards. 
 
Pricing Policy 
 
3.9 The pricing policy of a restaurant is important information for investors.  The 

listing document should discuss:- 
 

(i) the factors to determine the pricing policy of a restaurant (e.g. market 
trends, level of brand awareness, prices of competitors, etc.); and 

 
(ii) whether similar prices are charged across different restaurants of the 

applicant and if not, the factors considered when charging different prices 
across different restaurants (e.g. target customers, market position, 
location of restaurant, etc.). 
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Food Safety, Quality Control and Complaints 
 

3.10 Food safety is a significant issue for applicants engaging in the restaurant business.  
As such, sponsors should consider including material information on the 
procedures adopted by an applicant, including:- 

 

(i) the applicant’s quality control measures to ensure food safety from point-

to-point (starting from the purchase of raw materials, semi-processed 

foods to storage, cooking and serving of foods); 

 

(ii) the identity of senior management responsible for food safety and the 

number of staff engaged in quality control with their level of seniority, 

experience and background;  

 

(iii) the frequency and the basis of inspections carried out on suppliers by the 

applicant, and whether other inspection and testing agencies are involved 

in carrying out these inspections; and 

 

(iv) whether the applicant has been subject to any investigation regarding the 

hygiene of its food/ restaurant(s) by any government authorities. 
 

3.11 Restaurants may be subject to occasional complaints about foods and services 
provided.  The sponsors are expected to check with the relevant consumer 
protection organizations regarding any customer complaints/ claims against the 
applicant.  The listing document should disclose, if material:- 

 

(i) the nature and number of complaints received by the applicant and their 

merits during the track record period; 

 

(ii) the applicant’s procedures and measures to record and handle customers’ 

complaints; and 

 

(iii) whether any incident (e.g. food poisoning) occurred during the track 

record period, and if so, details of the incident including the number of 

customers involved, reasons, penalties charged and the measures adopted 

by the applicant to remedy and prevent reoccurrence of similar incident. 
 
 
 

**** 
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Subject Guidance on business models with significant 

forfeited income from prepayments   

Listing Rules  Main Board Rules 8.04 and 8.05(1)  
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Important note: This letter does not override the Listing Rules and is not a 

substitute for advice from qualified professional advisers. If there is any conflict 

or inconsistency between this letter and the Listing Rules, the Listing Rules 

prevail. You may consult the Listing Division on a confidential basis for an 

interpretation of the Listing Rules, or this letter. 

 
 
1. Purpose 

 
1.1 Some business relies significantly on forfeited income from prepaid 

services and products (i.e. customers’ unexercised rights or breakage as 
referred to in Hong Kong Financial Reporting Standard 15 “Revenue 
from Contracts with Customers”). This document discusses the 
Exchange’s observations on the risks involved in such business model. 
It also gives guidance on how to make disclosure to the Exchange and 
in the listing document.  

 
2. Relevant Listing Rules and Accounting Standards 
 
2.1    Main Board Rule 8.04 (GEM Rule 11.06) provides that both the issuer 

and its business must, in the opinion of the Exchange, be suitable for 
listing.  
 

2.2    Main Board Rule 8.05(1)(a) states that to meet the profit test, a new 
applicant must have an adequate trading record of not less than three 
financial years during which the profit attributable to shareholders must, 
in respect of the most recent year, be not less than HK$35,000,000 and, 
in respect of the two preceding years, be in aggregate not less than 
HK$45,000,000.  The profit should exclude any income or loss of the 
issuer, or its group, generated by activities outside the ordinary and usual 
course of its business. 

 
2.3    Under Hong Kong Financial Reporting Standard 15 “Revenue from 

Contracts with Customers”, if an entity expects to be entitled to 
customers’ unexercised rights (also known as “breakage” which is an 
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arrangement in which customers do not exercise all of their contractual 
rights), it recognises the estimated breakage amount as revenue in 
proportion to the pattern of rights exercised by customers.  Otherwise, 
breakage amount is recognised as revenue only when the likelihood of 
customers exercising their rights becomes remote.  

 
3. Business Model that Relies on Breakage  
 
3.1 The Exchange notes that applicants who provide personal care services 

to individual customers (e.g. slimming and beauty services) tend to have 
this business model: 
 
(a) a significant part of the applicant’s revenue during the track record 

was from prepaid packages of services or products.  This trend 
would continue after listing; 

 
(b) these prepaid packages had a validity period ranging from 3 

months to a year or more from the date of purchase, which could 
be extended at the applicant’s discretion; 

 
(c) upon receipt of a prepayment from a customer, an entity shall 

recognise a contract liability.  An entity shall derecognise that 
contract liability (and recognise revenue) when it transfers those 
goods or services and, therefore, satisfies its performance 
obligation.  Meanwhile, the estimated breakage shall be 
recognised as revenue either in proportion to the pattern of rights 
exercised by the customers, or when the likelihood of the 
customers exercising their rights becomes remote (see paragraph 
2.3); and 

 
(d) the breakage constituted a material portion of the applicant’s 

revenue for each year of the track record period, in some cases 
over 30% of the yearly revenue. If the breakage amount was 
excluded, the applicant would be unable to meet the minimum profit 
requirement under Rule 8.05(1)(a).  

 
4. Guidance  
 
4.1 Income for services and/or products not rendered and/or utilised may be 

regarded as revenue generated in the usual and ordinary course of 
business for the purpose of Rule 8.05 if it is an industry norm to include 
breakage in business operations.   
 

4.2 However, if an applicant has a short history of operating a business with 
breakage, its reliance on the breakage amount is significantly above the 
industry norm, and/or if the operation is associated with a high level of 
complaints or legal claims, these factors taken together may warrant 
significant concern.  Accordingly, a heightened standard of review will 
be adopted.  
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4.3 This is because an exceptionally high level of breakage amount in the 
applicant’s income portfolio compared to its industry peers could indicate 
that it should not be considered as generated in the usual and ordinary 
course of business for the purpose of Rule 8.05(1)(a).  

 
4.4 Further, the Exchange might not consider the applicant suitable for listing, 

if, after considering the totality of the facts, continued reliance on 
breakage would potentially render the business not sustainable, its 
business model relies on unethical selling methods, or there is concern 
about the applicant’s capacity to provide contracted services/products. 

 
4.5 Where the facts and circumstances of an individual case warrant, the 

Exchange will request specific disclosure in the listing document and a 
detailed submission on the basis upon which the sponsor and the 
directors consider that the applicant’s business satisfies Rules 8.05(1)(a) 
and 8.04.  

 
Disclosure in Listing Document  
 
4.6 The listing document should include the following disclosure, where 

material: 
 
Details of prepaid packages giving rise to breakage  
 
(a) the number of years the applicant has derived revenue from 

breakage;  
 

(b) the level of breakage compared to the total revenue of the business; 
 

(c) the validity period of the prepaid packages and whether and how 
the validity period may be extended;  

 
(d) the number of complaints and claims received and the reasons 

behind these complaints and claims; 
 

(e) the level of repeat customers, i.e. those who continue to buy further 
packages upon expiry of the prepaid packages, and the product/ 
service mix of the repeat purchases; 

 
Quality control and complaints handling  

 
(f) the products and services offered and the respective profit margins   

during the track record period and their correlation with breakage; 
 

(g) the utilisation rate of the facilities to show that the applicant had and 
continues to have sufficient facilities to meet customers’ needs 
even during peak periods and at popular locations;  
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(h) the associated risks to enable investors understand the extent of 
the applicant’s reliance on income from breakage and its financial 
impact on the applicant’s business; and  

 
(i) other internal control measures or policies (or the lack thereof):  

 
(i) any policy on refund of prepaid packages;  

 
(ii) any policy on extending the validity period for prepaid 

packages; 
 

(iii) any policy on payment of commission to staff for selling 
prepaid packages;  

 
(iv) procedures for registering and handling complaints;  

 
(v) adoption of best practice guidance issued by consumer 

protection bodies;  
 

(vi) procedures to ensure compliance with advertisement 
guidelines issued by competent authorities; and  

 
(vii) guidelines on referring customers to certified professionals 

(e.g. medical practitioners) and sharing of fees in those cases. 
 
Submission Required  
 
4.7 The Exchange normally requires the following submission: 

 
(a) an analysis on the outlook for revenue and profit if breakage and 

related expenses were deducted from the track record period 
profits; 

 
(b) a comparative analysis with industry peers on items in paragraph 

4.6 (a) to (e) and on other material aspects of operation; and  
 

(c) sponsor’s confirmation that: 
 

(i) the applicant has adequate capacity to provide the contracted 
services/products; and 

 
(ii) the internal control measures are adequate. 
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