
Listing Decisions Series 8-3 - Major transaction - whether two shareholders of Company A, 
who had been partners in a project, could be viewed as a "closely allied group of 
shareholders" for the purpose of providing a written certificate in lieu of a resolution 
passed at a shareholders' meeting (Published in November 1999) (Updated in September 
2009 and April 2015)  

Summary  

Name of 
party  

Company A - a listed company  

Subject  Major transaction - whether two shareholders of Company A, who had been 
partners in a project, could be viewed as a "closely allied group of shareholders" for 
the purpose of providing a written certificate in lieu of a resolution passed at a 
shareholders' meeting  

Listing 
Rule  

Rules 14.44 and 14.45 

Decision  The two shareholders did not constitute "a closely allied group of shareholders"  
 

Summary of Facts  

Company A entered into a transaction which constituted a major transaction under Rule 14.06(3) 
of the Listing Rules requiring shareholders' approval.  

Rule 14.44 provides that such shareholders' approval may be obtained either by convening a 
general meeting of the issuer or by means of the written approval of the transaction by a 
shareholder or a closely allied group of shareholders who together hold more than 50% of the 
voting rights at such general meeting. Rule 14.45 sets out the factors which the Exchange will 
consider in determining whether or not a group of persons is a “closely allied group of 
shareholders”. 

 

Company A obtained a written certificate from each of two shareholders together holding over 
50% in nominal value of Company A's issued share capital approving the transaction.  

The two shareholders had been partners in a project.  

Analysis 

The two shareholders had no established trading/business relationship other than as partners in 
one project in the past.  Furthermore, one of the shareholders had no prior history of voting at any 
of Company A's shareholders' meetings. 

Decision 

The two shareholders did not constitute "a closely allied group of shareholders" and, accordingly, 
a written certificate from them was not acceptable to the Exchange in lieu of a resolution passed 
at a shareholders' meeting.  
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HKEx LISTING DECISION 

Cite as HKEx-LD8-1 (November 1999)  

Summary  

Name of 
party  

Company A - a listed company  

Subject  Whether reasons given for suspension request warranted suspension  

Listing 
Rule  

Note (1) to Rule 6.02  

Decision  Reasons given for suspension request did not warrant suspension and an 
announcement was issued by the Company to provide information to the public  

 

Summary of Facts  

The Exchange was informed by Company A shortly after close of trading that it was due to have 
a meeting with its bank creditors the following day to advise them of the need to restructure the 
group's borrowings.  

Company A submitted that there was uncertainty as to the outcome of the meeting.  Company A 
also informed the Exchange that it had, in preparation for such meeting, provided updated 
financial information to its bank creditors.  

Company A therefore requested a suspension of trading in its securities pending announcement 
of the outcome of the meeting and release of such updated financial information.  

Analysis 

Note (1) to Rule 6.02 of the Listing Rules provides that, "unless the Exchange considers that the 
reasons given in support of a suspension request warrant a suspension, it will expect a clarifying 
announcement to be issued instead".  

Company A had sufficient time to release an announcement to inform the public of the upcoming 
bank creditors' meeting and to update the public on its financial position.  Company A should 
then follow up with a further announcement in due course.  

Decision  

The reasons given for the suspension request did not warrant a suspension and, the issue of an 
announcement was preferable to an unwarranted suspension.  Company A therefore issued a 
press announcement in relation to its financial position and upcoming bank creditors' meeting 
and its securities continued to trade the next day. 
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Listing Decisions Series 7-3 - Chapters 15, 16 or 28 of the Listing Rules - Whether an 
issue of convertible non-voting redeemable preference shares should be treated as an 
issue of equity or debt instruments and which chapters of the Listing Rules should apply 
(October 1999) (Updated for rule reference in September 2009)  

Summary  

Name of 
Party  

Company A - a listed company  

Subject  Whether an issue of convertible non-voting redeemable preference shares should 
be treated as an issue of equity or debt instruments and which chapters of the 
Listing Rules should apply  

Listing 
Rules  

Chapters 15, 16 or 28 of the Listing Rules  

Decision  Convertible non-voting redeemable preference shares are convertible equity 
securities, the issue of which is subject to Chapter 16 of the Listing Rules  

 

Summary of Facts  

Company A proposed to issue non-voting redeemable preference shares, convertible into 
ordinary shares of Company A, to holders of its existing convertible loan notes.  The convertible 
loan notes would then be cancelled and replaced by the convertible non-voting redeemable 
preference shares.  

The principal features of the convertible non-voting redeemable preference shares were as 
follows:-  

 holders would be entitled to fixed cumulative dividends on the outstanding principal amounts 
due, irrespective of whether or not Company A had profits.  It was submitted that such 
payments were akin to interest payments in debt financing arrangements in that they 
constituted a guaranteed rate of return;  

 holders ranked in priority to the holders of the ordinary shares; and  
 the convertible non-voting redeemable preference shares were not intended to be listed.  

Analysis  

Chapter 15 of the Listing Rules (options, warrants and similar rights) did not apply as it only 
applies to those options or notes that are not governed by any other specific chapter of the 
Listing Rules.  

As the convertible non-voting redeemable preference shares were convertible into ordinary 
shares, Chapter 16 of the Listing Rules (convertible equity securities) should apply.  

Even though the convertible non-voting redeemable preference shares were issued to replace 
the convertible loan notes, Chapter 28 of the Listing Rules (convertible debt securities) did not 
apply since preference shares are included in the definition of equity securities under the Listing 



Rules.  

Decision  

As the non-voting redeemable preference shares were equity securities with convertible 
features, Chapter 16 of the Listing Rules should apply.  Moreover, the convertible non-voting 
redeemable preference shares would constitute securities convertible into shares.  The issue 
was therefore subject to shareholders' approval by virtue of paragraph 19(1)(a)(i)(B) of the 
Listing Agreement [now Rule 13.36(1)(a)(ii)] unless covered by a general mandate.  
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HKEx LISTING DECISION 

Cite as HKEx-LD6-3 (September 1999) 

Summary  

Name of 
Parties 

Company A – a listed company 

Company B – Company A's non wholly owned overseas subsidiary  

Subject Applicability of Practice Note 15 to proposed admission of shares of non wholly 
owned subsidiary to trading on overseas over-the-counter securities exchange  

Listing Rule Practice Note 15  

Decision  The proposal was subject to Practice Note 15 of the Listing Rules.  
 

Summary of Facts  

Company B proposed to seek admission of its shares to trading on an overseas over-the-counter 
securities exchange. Company A inquired as to the applicability of Practice Note 15 to the 
proposal. 

Company A submitted that Practice Note 15 was not applicable to the proposal on the basis that 
Company B was only seeking admission to trading on an overseas over-the-counter securities 
exchange, not a full listing on the main board of an overseas stock exchange. 

Analysis 

Company A needed to place down its interest in Company B in order for Company B to meet the 
public float requirement of the overseas over-the-counter securities exchange. As such, there 
would be a dilution of Company A's interest in Company B. In light of this, the proposed 
application for admission to trading on the overseas over-the-counter securities exchange by 
Company B should be considered a separate listing elsewhere of businesses within the existing 
group of Company A and therefore subject to Practice Note 15 of the Listing Rules. 

Decision  

Practice Note 15 of the Listing Rules applied. The Company was to submit a spin-off proposal for 
approval by the Listing Committee.  
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HKEx LISTING DECISION 

Cite as HKEx-LD5-2 (August 1999)  

Summary  

Name of 
Party 

Company A – a listed company 

Subject Whether Company A could issue convertible debentures with warrants as 
Company A had existing warrants and the shares to be issued upon exercise of 
such warrants already amounted to 20% of its issued share capital  

Listing 
Rule 

Rule 15.02(1)  

Decision  Company A could not issue further warrants since it had used up the 20% warrant 
limit as at the date of the agreement relating to the issue  

 

Summary of Facts 

Company A entered into an agreement for the issue of two tranches of convertible debentures 
with warrants.  

Tranche 1 of the convertible debentures would be issued within a month. If the Tranche 2 
conditions were fulfilled within the next two months, Company A could at any time during a 
specified period require holders of the convertible debentures to subscribe for Tranche 2 of the 
convertible debentures. 

On subscription of the convertible debentures, holders of the convertible debentures would be 
entitled to be issued, by way of bonus, warrants carrying rights to subscribe an amount equal to 
10% of the principal amount of the convertible debentures for two years commencing from the 
date of the Tranche 1 issue. 

Company A had outstanding warrants, the shares to be issued upon exercise of which amounted 
to 20% of Company A’s then issued share capital. 

Company A submitted that the issue of the new warrants would not exceed the 20% limit 
prescribed under Rule 15.02(1) as: 

 the convertible debentures would be subscribed in two stages. Company A might have 
sufficient time to repurchase an equivalent amount of the existing warrants before the issue of 
the new warrants, thereby preventing the 20% limit from being exceeded; and  

 if the repurchase of the existing warrants was precluded by the relevant dealing restrictions, 
the existing warrant holders could surrender the existing warrants to Company A to ensure 
compliance with the 20% limit.  

Analysis 



The shares to be issued upon exercise of the new warrants, when aggregated with the shares to 
be issued upon exercise of the existing warrants, must not exceed 20% of Company A’s issued 
share capital as at the date of the agreement. 

The proposal for surrender of the existing warrants was not acceptable since it was viewed as a 
means to circumvent the 20% limit. 

Decision 

Company A could not issue the new warrants since, at the date of the agreement relating to the 
issue, it had used up the 20% limit under Rule 15.02(1). 

Company A subsequently entered into a supplemental agreement to cancel the bonus issue of 
warrants. 

 

 



 

 

Listing Decisions Series 4-2 - Exchange's announcement dated 25 March 1998 entitled 

"Clarification on Requirements for Land Use Title of Properties situated in the 

Mainland of the People's Republic of China" (July 1999) (Updated in January 2013) 

Summary 

Name of Party Company A - an applicant for new listing 

Subject Whether construction permits are acceptable in lieu of long-term land use 

right certificates for properties on the PRC mainland used for Company 

A's infrastructure projects  

Related 

Publications 

Exchange’s announcement dated 25 March 1998 entitled "Clarification 

on Requirements for Land Use Title of Properties situated in the 

Mainland of the People's Republic of China"  

Guidance Letter HKEx-GL19-10 (Added January 2013) 

Decision  Construction permits are not acceptable in lieu of long-term land use 

right certificates for properties on the PRC mainland used for Company 

A's infrastructure projects  
 

Summary of Facts  

Company A is in the business of operating, developing and maintaining toll roads on the PRC 

mainland. 

Company A had land use right titles for all of its completed toll road projects. As for its 3 

uncompleted toll road projects, 2 were under construction and 1 was in a pre-construction 

stage. Company A did not have land use right titles for any of these 3. Company A submitted 
that it would have the land use right titles for these upon completion of construction.  

Construction land permits had been obtained for the 2 toll roads under construction and for 

the one which is at a pre-construction stage. The related joint venture agreement had been 

signed. Company A’s sponsor confirmed that the toll roads were not operated under long-term 
concessionary arrangements awarded by the Government. 

Company A’s sponsor submitted that PRC infrastructure projects under construction or at a 

pre-construction stage would not be issued with land use right titles. Instead, the PRC Land 

Administration Bureau would issue a construction land permit based on the proposed land 

area. Upon completion, the Bureau would confirm the actual land area and issue a land use 

right title as prescribed under Article 18(4) of the Implementation Regulations of Land 
Administration Law of the PRC. 

Company A’s sponsor submitted a PRC legal opinion and a letter from the relevant State 

Land Administration Bureau confirming that, under the PRC law, construction land permits 

conferred legal rights upon Company A to use the land to construct the infrastructure projects. 

Analysis 

The Exchange’s announcement dated 25 March 1998 entitled "Clarification on Requirements 

for Land Use Title of Properties situated in the Mainland of the People's Republic of China" 



 

 

requires listing applicants which are infrastructure project companies to obtain long-term land 

use right certificates for all PRC mainland properties used in infrastructure projects. The 

requirement is a strict one as the land use right certificates would confer upon Company A the 
ownership of, and right to the future income from, the toll roads in question. 

Decision 

Construction permits are not acceptable in lieu of long-term land use right certificates for 

properties on the PRC mainland used for Company A's infrastructure projects.  
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HKEx LISTING DECISION 

Cite as HKEx-LD3-2 (June 1999) 

Summary  

Name of 
Parties 

Company A - a listed company 
Company B - an overseas-listed company 
Company C - a company incorporated in the jurisdiction of Company B's 
listing and a wholly-owned subsidiary of Company A  

Subject Whether the proposal of Company A constituted a spin-off under Practice 
Note 15 of the Listing Rules  

Listing Rule Practice Note 15  

Decision  The proposal of Company A constituted a spin-off under Practice Note 15  
 

 

Summary of Facts  

Company A proposed to subscribe for new shares constituting 95% of Company B. 
Company B would subsequently acquire the entire issued share capital of Company C. 
Company A’s attributable interest in Company C would thereby be reduced to 95%. 

Shareholding structure: 

 

There was no relationship between Company A and Company B before the proposal. The 
remaining 5% of Company B would be held by the public. Under the regulations of the 
jurisdiction of Company B's listing, there was no requirement for Company A to place down 



after subscription for shares in Company B. It was, however, the intention of Company A to 
reduce its shareholding interest in Company B if market conditions permitted. 

The transaction constituted a notifiable transaction for Company A under the Listing Rules as 
a result of the subscription of shares in Company B and the effective disposal of 5% of 
Company C. As only 5% of Company C was proposed to be disposed of, there would be no 
material dilution of a major subsidiary in this case. 

Analysis 

The proposal fell under Practice Note 15 of the Listing Rules as it was for the separate listing 
elsewhere of assets wholly owned within its existing group even though Company A did not 
directly spin off Company C but acquired Company B and effectively disposed of only 5% of 
Company C. 

Decision 

The proposal fell under Practice Note 15 and the relevant provisions of the Practice Note 
would apply.  
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Listing Decisions Series 2-1 - Rule 14.04 - Determining the size of a transaction for the 
purpose of Chapter 14 (May 1999)(Updated in September 2009)  

Summary  

Name of 
Party 

Company A - a listed company 

Subject Determining the size of a transaction for the purpose of Chapter 14  

Listing 
Rule 

Rule 14.04 
1
  

Decision  Total investment costs (including underlying liabilities and commitment) need to 
be taken into consideration for the purpose of calculating the "4 tests" 

 

Summary of Facts  

Company A entered into a sino-foreign equity joint venture agreement with two independent third 
parties (i.e. joint venture partners) to form an equity joint venture company. The joint venture 
company was to be formed for the purpose of re-developing a residential site situated on the 
PRC mainland and it would take approximately 3 years to complete and would commence as 
soon as registered capital had been contributed by the relevant joint venture parties. 

According to the agreement, the joint venture partners agreed to form the joint venture company 
with a total investment of RMB 330 million, of which a total of RMB 110 million would be the 
registered capital. The registered capital of RMB 110 million would be funded as to 50% by the 
two joint venture partners and as to 50% by Company A. The registered capital would be 
contributed by each respective joint venture party within four months from the date of obtaining 
the business licence of the joint venture company. It was stated in the agreement that any 
excess funding requirement beyond the initial capital contribution up to the total investment 
amount of RMB 330 million would be funded from proceeds from the property development sale 
or by way of bank loans or by shareholders' loans. 

Company A submitted that it was only obliged to contribute its respective share of the registered 
capital contribution to the joint venture company. Thus, Company A was of the view that its initial 
equity capital contribution of 50% of RMB 110 million should be used in the calculation of the "4 
tests".  

Analysis 

The total underlying liability and commitment of Company A in relation to the particular joint 
venture arrangement should be used to determine the size of the transaction. Given that there 
was a total investment amount specified in the joint venture agreement and shareholders' loans 
were specified as one of the means of funding this total investment amount, it was apparent that 
Company A did have a commitment to further funding of the joint venture company should 
circumstances necessitate.  



Decision 

The total investment amount of RMB 330 million should be used as the basis for calculating the 
"4 tests".  

Note: 

1.     This rule was amended in March 2004.   The relevant rule after the rule amendment is Rule 
14.15(2) which requires an issuer to refer to its total commitment when calculating the 
consideration ratio for establishment of a joint venture entity.     (Added in September 2009)  
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