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HKEx LISTING DECISION 

Cite as HKEx-LD56-1 (September 2006) (Updated in September 2010 and January 

2013) 

 

 Summary  

Name of Party  Company X - a Main Board listing applicant 

 

Company Y – a shareholder of Company X 

Subject Whether and under what circumstances could the domestic shares 

of Company X held by Company Y be listed on the Exchange as 

H shares and sold in the open market  

Listing Rule Listing Rules 2A.05, 9.12
1
, 2.03(2) and (4), 2.13, 11.07 and 

13.09(1)
3
; Listing Rules, Part C1 of Appendix 5, Paragraph 3

2
   

Decision Based on the fact that Company X had established a clear 

methodology for the transfer of domestic shares to H shares and 

had publicly announced that methodology to investors together 

with other appropriate disclosure regarding the transfer process in 

a listing document published before any proposed transfer, the 

Exchange determined that: 

 

(i) subject to prior approval by the China Securities Regulatory 

Commission (CSRC) and compliance with the transfer 

procedures duly established and announced by Company X, 

domestic shares of Company X could be transferred to Hong 

Kong, listed on the Exchange as H shares and sold in the open 

market; 

 

(ii) the transfer of domestic shares to Hong Kong would be 

required to meet the established administrative procedures for 

listing on the Exchange, including the submission of 

necessary documentation and the delivery of the shares for 

inclusion in the Hong Kong share registrar; 

 

(iii) Company X could apply to list all or any portion of its 

domestic shares on the Exchange as H shares in advance of 

any proposed transfer to ensure that the transfer process could 

be completed promptly upon notice to the Exchange and 

delivery of shares for inclusion in the Hong Kong share 

registrar.  However, as the listing of additional shares after a 

company’s initial listing was ordinarily considered by the 

                                                 
2
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Exchange to be a purely administrative matter, the Exchange 

did not require such prior application as a condition for the 

transfer, listing and sale of shares in the form of H shares; and 

 

(iv) no further approval by the shareholders of Company X in 

general meetings and/or class meetings would be required for 

the transfer, listing and sale of domestic shares held by 

Company Y in the form of H shares. 

 

 

SUMMARY OF FACTS 

 

1. Company X was incorporated in Mainland China and proposed to list its domestic 

shares on the Exchange following a Global Offering and initial public offering 

(IPO) in Hong Kong.  The domestic shares of Company X held by Company Y 

(being a shareholder of Company X), which represented approximately 70 per 

cent of Company X’s issued shares upon completion of the Global Offering, were 

deposited with the China Securities Depository and Clearing Corporation Limited.  

The domestic shares would be identical in all material respects to the H shares 

except that dividends on domestic shares would be payable in renminbi and the H 

shares would be held on the Hong Kong share registrar of Company X.   

 

2. Company X’s articles of association provided that the special voting procedures 

for shareholders of different categories would not apply in the circumstances 

where the shares of Company X held by founding shareholder(s) were transferred 

or converted to foreign investment shares upon the approval of the State Council 

or its authorised approving authorities (such as the CSRC) and publicly tradable 

on one or more overseas stock exchanges.  The articles of association of Company 

X had been reviewed by the CSRC and complied with relevant requirements of 

the Chinese Company Law and with Chapter 19A of the Listing Rules.  There 

were no published interpretations of relevant PRC laws, rules, regulations or 

administrative procedures relating to the transfer of domestic shares or A shares to 

H shares. 

 

3. The listing document of Company X stated that the shares held by Company Y 

would only be admitted and listed as H shares on the Exchange upon the approval 

of the CSRC and completion of the procedural requirements which involved the 

withdrawal of such shares from the China Securities Depository and Clearing 

Corporation Limited and re-registration of such shares on Company X’s share 

registrar maintained in Hong Kong. 

 

4. The listing document of Company X also stated that in order for Company Y to 

withdraw its shares that were deposited with the China Securities Depository and 

Clearing Corporation Limited and re-register such shares on Company X’s Hong 

Kong share registrar, Company Y would issue to Company X a removal request 

in a prescribed form in respect of a specified number of shares and attach the 
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relevant documents of title.  Company X would then issue a notice to its Hong 

Kong share registrar with instructions that, with effect from a specified effective 

date, its Hong Kong share registrar would issue H-share certificates to Company 

Y for such specified number of shares and Company Y’s shareholding interest 

deposited with the China Securities Depository and Clearing Corporation Limited 

would then be correspondingly reduced.  In addition, after receiving the approval 

from the CSRC and completing the withdrawal procedures, Company X would 

issue an announcement to inform shareholders and the public of such fact not less 

than three days prior to the proposed effective date. 

 

5. Company X had made disclosure under the “Risk factors” section of its listing 

document that any future re-registration of domestic shares held on the China 

Securities Depository and Clearing Corporation Limited into H shares could have 

a material adverse effect on the market price of Company X’s H shares and result 

in dilution of shareholdings of the investors subscribing shares in the Global 

Offering. 

 

6. Until the domestic shares were re-registered on Company X’s Hong Kong share 

registrar, Company Y would not be entitled to attend and vote at meetings of H 

shareholders in respect of such shares.  

 

7. As part of its Global Offering, and in order to ensure that any future transfer 

process could be completed promptly upon notice to the Exchange, Company X 

applied to the Exchange to authorise for listing on the Exchange all of the 

domestic shares held by Company Y in Company X.   

 

8. The sponsor also submitted that any transfer of Company Y’s shares for listing on 

the Exchange would not invalidate or limit certain transfer restrictions applicable 

to Company Y’s shares and described in Company X’s listing document. 

 

THE ISSUE RAISED FOR CONSIDERATION 

 

9. Whether and under what circumstances could the domestic shares of Company X 

held by Company Y be listed on the Exchange as H shares and sold in the open 

market 

 

APPLICABLE LISTING RULE OR PRINCIPLE 

 

10. Listing Rule 2A.05 states that the Listing Committee has reserved to itself the 

power to approve all applications for listing from a new applicant. 

 

11. Listing Rule 9.12
1 

requires a formal application for listing in the form set out in 

Form C1 be lodged with the Exchange, in the case of a new application at least 

four clear business days prior to the date of hearing of the application by the 

Listing Committee. 
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12. Listing Rules, Part C1 of Appendix 5, Paragraph 3
2
 requires Form C1 containing 

amounts and descriptions of securities for which application is now made. 

 

 

13. Listing Rule 2.03(2) and (4) require that: 

(2)     the issue and marketing of securities is conducted in a fair 

and orderly manner and that potential investors are given 

sufficient information to enable them to make a properly 

informed assessment of an issuer  …  

(4)      all holders of listed securities are treated fairly and equally; 
 

14. Listing Rule 2.13 provides that any listing document must be prepared having 

regard to the general principle that the information contained in the document 

must be accurate and complete in all material respects and not be misleading or 

deceptive.  It is the responsibility of the directors of new listing applicants to 

ensure to their own satisfaction that the listing document is accurate in all material 

respects.   

 

15. Listing Rule 11.07 provides that: 

 

all listing documents issued by a new applicant … must, as an 

overriding principle, contain such particulars and information 

which, according to the particular nature of the issuer and the 

securities for which listing is sought, is necessary to enable an 

investor to make an informed assessment of the activities, assets 

and liabilities, financial position, management and prospects of the 

issuer and of its profits and losses and of the rights attaching to 

such securities. 

 

16. Listing Rule 13.09(1) provides that the Exchange, shareholders and the public 

should be informed by a listed issuer, as soon as reasonably practicable, of any 

information which is expected to be price-sensitive
 3

. (Updated January 2013)  

 

ANALYSIS 

 

17. The Exchange acknowledged that the requirements concerning the transfer of 

domestic shares or A shares to the H-share market were governed by PRC law 

and were subject to change, re-interpretation and clarification from time to time. 

18. However, the Exchange also considered that information regarding the transfer of 

domestic shares to H shares / shares between the A-share and H-share markets 

was material information for purposes of Rule 2.13 and Rule 13.09(1) )
 3

.  Listing 

applicants, listed companies and their directors were therefore under an obligation 

to ensure that all material details of the transfer process were disclosed and 

explained to public shareholders. 



 5 

19. The appropriate methods for explaining the process of transferring domestic 

shares or A shares to the H-share market could vary based on the circumstances of 

the individual company including, but not limited to, previous public statements 

the company has made regarding the subject, and the amount of information in the 

public domain on the subject generally, including published interpretations of 

relevant PRC laws, rules, regulations and administrative procedures. 

20. In the present case, the Exchange noted that: 

a. The domestic shares of Company X were identical in all material respects to 

H shares except that dividends on domestic shares were payable in renminbi 

and the H shares would be held on the Hong Kong share registrar of 

Company X. 

b. Company X’s articles of association had been reviewed by the CSRC and 

established a clear methodology for the transfer of domestic shares to H 

shares under which no further approval from Company X’s shareholders 

would be required for the transfer.   

c. There were no published interpretations of relevant PRC laws, rules, 

regulations or administrative procedures relating to the transfer of domestic 

shares or A shares to H shares. 

d. Company X had made disclosure in the “Risk factors” section of the listing 

document that any future re-registration of domestic shares held on the 

China Securities Depository and Clearing Corporation Limited into H shares 

could have a material adverse effect on the market price of Company X’s H 

shares and result in dilution of shareholdings of the investors subscribing 

shares in the Global Offering. 

e. Company X would publicly announce the transfer methodology to the 

public in a listing document (its IPO prospectus) that included significant 

details of the transfer process including the required mechanics for 

withdrawal of domestic shares from the China Securities Depository and 

Clearing Corporation Limited and the re-registration of such shares on 

Company X’s share registrar maintained in Hong Kong. 

f. Company X would issue an announcement to inform shareholders and the 

public of any transfer of domestic shares to the H-share market not less than 

three days prior to the proposed effective date. 

21. Based on the above, the Exchange considered that Company X had adequately 

explained the process of transferring its domestic shares to the H-share market for 

purposes of Rule 2.13.  No further approval from the shareholders of Company X 

in general meetings and/or class meetings would be required for the transfer, 

listing and sale of shares held by Company Y in the form of H shares.     
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22. The Exchange agreed that Company X could apply to list all or any portion of its 

domestic shares on the Exchange as H shares in advance to ensure that the 

transfer process could be completed promptly upon notice to the Exchange and 

delivery of shares for inclusion in the Hong Kong share registrar.  However, as 

the listing of additional shares after a company’s initial listing was ordinarily 

considered to be a purely administrative matter, the Exchange did not require such 

prior application as a condition for the transfer, listing and sale of shares in the 

form of H shares. 

DECISION 

23. Based on the fact that Company X had established a clear methodology for the 

transfer of domestic shares to H shares and had publicly announced that 

methodology to investors together with other appropriate disclosure regarding the 

transfer process in a listing document published before any proposed transfer, the 

Exchange determined that: 

(i) subject to prior approval by the CSRC and compliance with the transfer 

procedures duly established and announced by Company X, domestic shares 

of Company X could be transferred to Hong Kong, listed on the Exchange 

as H shares and sold in the open market; 

 

(ii) the transfer of domestic shares to Hong Kong would be required to meet the 

established administrative procedures for listing at the Exchange, including 

the submission of necessary documentation and the delivery of the shares 

for inclusion in the Hong Kong share registrar; 

 

(iii) Company X could apply to list all or any portion of its domestic shares on 

the Exchange as H shares in advance of any proposed transfer to ensure that 

the transfer process could be completed promptly upon notice to the 

Exchange and delivery of shares for inclusion in the Hong Kong share 

registrar.  However, as the listing of additional shares after a company’s 

initial listing was ordinarily considered by the Exchange to be a purely 

administrative matter, the Exchange did not require such prior application as 

a condition for the transfer, listing and sale of shares in the form of H shares; 

and 

 

(iv) no further approval by the shareholders of Company X in general meetings 

and/or class meetings would be required for the transfer, listing and sale of 

domestic shares held by Company Y in the form of H shares. 

 

Note: 

 

1. Rule 9.12 has been repealed since November 2009. 

 

2. The formal application form (Form C1) no longer applies to new listing 

applicants after the rule amendments in November 2009. (Updated September 

2010) 
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3. Following the statutory backing of an issuer’s continuing obligation to disclose 

inside information, consequential amendments were made to the Rules with effect 

from 1 January 2013. The old Rule 13.09(1) is now replaced by Rules 13.09(1) 

and (2)(a) which require disclosure of (i) information necessary to avoid a false 

market and (ii) inside information which requires disclosure under the Inside 

Information Provisions. (Updated January 2013) 
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HKEx LISTING DECISION 
Cite as HKEx-LD54-2 (June 2006)   
 
 

Summary 
 

Name of Party  Company A – a Main Board listed issuer and its subsidiaries (the 
‘Group’) 
 

Subject Whether the requirement of management continuity under Listing 
Rule 8.05(1)(b) and Paragraph 2 of Practice Note 3 could be 
satisfied where the management function was largely vested in 
one dominant director throughout the track record period? 
  

Listing Rule Listing Rule 8.05(1)(b); Paragraph 2 of Practice Note 3 
 

Decision Based on the above facts and the circumstances of the case and 
the Exchange’s analysis of the Listing Rules, the Exchange 
determined that the requirement of management continuity under 
Listing Rule 8.05(1)(b) and Paragraph 2 of Practice Note 3 was 
satisfied. 
 

 
 
SUMMARY OF FACTS  
 
1. In the second financial year of the track record period, the Group was reorganised 

and Company A became the Group’s holding company. Throughout the track 
record period the principal business of the Group was carried out by Subsidiary B.   

 
2. The composition of the respective boards of directors of Company A and 

Subsidiary B were as follows: 
 

Company A – There were seven members on the board of directors at the time of 
listing, including two executive directors (that is Mr. X and Mr. Y), two non-
executive directors and three independent non-executive directors.  The Group’s 
management control was vested in the executive directors. However, only Mr. X 
remained on the board of directors throughout the track record period. Mr. Y 
joined the Group in the second financial year of the track record period.  

 
            Subsidiary B – Five members had been appointed to the board of directors of 

Subsidiary B during the track record period, including two executive directors, 
and three non-executive directors. While Mr. X and his wife remained as 
executive directors up to the time of listing, only one non-executive director 
remained on the board at the time of listing. 
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3. For the purpose of demonstrating management continuity under Listing Rule    
8.05(1)(b) and Paragraph 2 of Practice Note 3, the sponsor of Company A 
submitted that management responsibilities for the Group had always been vested 
in  Mr. X throughout the track record period and up to the time of listing based on 
the following facts : 

 
a. Mr. X besides being the executive director of Company A was also the 

founding member, the chairman, legal representative and general manager 
of the Group throughout the track record period.  Mr. X was therefore 
responsible for the overall management and the strategic development of 
the Group. Mr. Y assisted  Mr. X in business development of the Group 
and was responsible for the discharge of the Group’s finance and 
administrative functions; 

 
b. At the level of Subsidiary B, only Mr. X and his wife were executive 

directors during the track record period up to the time of listing. The 
remaining three directors were non-executive directors. Two of the non-
executive directors were respectively appointed by Mr. X’s wife and by 
another close family member of Mr. X who acted as controlling 
shareholders. These non-executive directors were board representatives of 
the controlling shareholders and did not participate in the day-to-day 
management of Subsidiary B. One of them resigned during the track 
record period.  The other non-executive director was appointed by a 
minority shareholder and resigned during the track record period. 

 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
4. Whether the requirement of management continuity under Listing Rule 8.05(1)(b) 

and Paragraph 2 of Practice Note 3 could be satisfied where the management 
function was largely vested in one dominant director throughout the track record 
period? 

 
 
APPLICABLE LISTING RULES OR PRINCIPLES 
 
5. Listing Rule 8.05(1)(b) provides that in order to meet the profit test, a new 

applicant must have an adequate trading record under substantially the same 
management and ownership. In particular, the issuer or its group must satisfy 
‘management continuity for at least the three preceding financial years.’ 

 
6. Paragraph 2 of  Practice Note 3 of the Listing Rules gives further guidance on the 

interpretation of the requirement for substantially the same management as follow:  
 

In all cases the trading record period of a new applicant must 
enable the Exchange and investors to make an informed 
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assessment of the management’s ability to manage the applicant’s 
business and the likely performance of that business in the future.  
In order to make this assessment the applicant must be able to 
satisfy the Exchange that its main business or businesses, as at the 
time of listing, have normally been managed by substantially the 
same persons throughout the period of the qualifying trading 
record and that such persons are the management of the new 
applicant. 

 
7. Reference is made to Listing Decision HKEx-LD45-1 published in the First 

Quarter of 2005. Paragraphs 9-12 thereof set out the analysis of the Exchange 
over the question of management as follow: 

 
 9.    The Exchange ordinarily considers management continuity 

under Listing Rule 8.05(1)(b) and Paragraph 2 of Practice 
Note 3 to be a question of fact. 

 
10. In the Consultation Paper on Proposed Amendments to the 

Listing Rules Relating  to Initial Listing Criteria and 
Continuing Eligibility published in July 2002 (the 
‘Consultation Paper’), paragraph 31 clearly stated that the 
Exchange has interpreted the management continuity 
requirement to mean that applicants must demonstrate that 
there has been no change in the majority of the applicant’s 
board of directors and senior management of its principal 
operating subsidiaries during the three financial year track 
record period. Paragraph 2 of Practice Note 3 requires that 
management continuity must continue up to the date of 
listing.  

 
11. Based on this interpretation of the Listing Rules, when 

examining whether Company A and its predecessor 
satisfied the management continuity requirement, the 
Exchange followed the practice of concentrating on a 
review of the substance of the management, particularly 
considering whether: 

 
a. an identifiable group of individuals most relevant 

and responsible for the track record results of a 
listing applicant remained in positions of 
responsibility with the enterprise under review 
throughout the relevant track record period; and 

 
b. such group of individuals would form the core 

management of the applicant at the time of listing 
and thereafter. 
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12. When assessing the relevance of individual members of a 

management team to the track record results of Company A 
and its predecessor, the Exchange followed the practice of 
ordinarily attributing proportionately greater responsibility 
to officers with more senior positions than those with more 
junior positions. This practice is intended to reflect the 
formal responsibilities of senior officers in their corporate 
roles. In its determination process, the Exchange ordinarily 
considers special facts and circumstances of an individual 
case to enable appropriate adjustments to be made in its 
final conclusion. 

 
 
THE ANALYSIS 
 
8.     In determining whether management continuity had been demonstrated in the 

present case, the Exchange adopted the approach as set out in Listing Decision 
HKEx-LD45-1 (First Quarter of 2005) above.  

 
9. The Exchange’s review therefore involved an assessment of the demonstrated 

importance of the responsibilities that were bestowed upon Mr. X with respect to 
the business operations of the Group in light of the management composition of 
Company A and Subsidiary B; and whether on the facts of the case the 
contributions from Mr. X had been proved to have continued throughout the track 
record period and up to the time of listing.  

 
 
THE DECISION 
 
10. Based on the above facts and the circumstances of the case and the Exchange’s 

analysis of the Listing Rules, the Exchange determined that the requirement for 
management continuity under Listing Rule 8.05(1)(b) and Paragraph 2 of Practice 
Note 3 was satisfied. 
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HKEx LISTING DECISION 
Cite as HKEx-LD54-1 (June 2006)   
 
 

Summary 
 

Name of Party  Company A – a Main Board listed issuer and its subsidiaries (the 
‘Group’) 
 

Subject Whether and how the requirement of management continuity 
under Listing Rule 8.05(1)(b) and Paragraph 2 of Practice Note 3 
could be satisfied in a case where the listing applicant is a group 
comprising a number of subsidiaries? 
  

Listing Rules Listing Rule 8.05(1)(b); Paragraph 2 of Practice Note 3 of the 
Listing Rules  
 

Decision The Exchange determined that the requirement of management 
continuity had been satisfied if the core management group most 
relevant to the trading record results of Company A had continued 
to serve on the board of directors and/or at the senior management 
level in Company A and its respective key operating subsidiaries 
throughout the three-year trading record period and up to the time 
of listing. 

 
 
SUMMARY OF FACTS 
 
1. Company A had been incorporated at the end of the trading record period. The 

controlling shareholder of Company A transferred to the Group, among other 
things, its assets and equity interests in subsidiaries that form the various divisions 
of Company A in a pre-listing reorganisation. When listed, the Group would 
comprise more than thirty subsidiaries.  

 
2. Company A’s seven executive directors, six non-executive directors and three 

independent non-executive directors were appointed on the establishment of 
Company A.  

 
3. The sponsor submitted the following evidence to demonstrate that the 

management continuity requirement had been satisfied: 
 

a. Company A - Five of the seven executive directors of Company A had 
held senior management positions in or had managed the operations of key 
subsidiaries in the Group throughout the trading record period.  In addition, 
substantially all of the individuals holding key positions in the senior 
management of Company A also held or had held key management 



 2 

positions in or managed the operations of key subsidiaries in the Group 
throughout the trading record period.                                                                                                              

 
b. Principal operating subsidiaries - The directors had identified five key 

operating subsidiaries out of a group of thirty subsidiaries as the entities 
most significant to the results of the Group in terms of revenue, profits and 
assets. The management profiles of these five key operating subsidiaries 
were as follows:  
 
Subsidiary A - Three of the four current executive directors of Subsidiary 
A were executive directors throughout the trading record period and the 
other current executive director had been the deputy manager of 
Subsidiary A responsible for overseeing the day-to-day operations prior to 
his promotion as executive director. 

 
Subsidiary B - Two of the four current executive directors of Subsidiary B 
were executive directors throughout the trading record period. In addition, 
five of the six senior management staff continued to serve throughout the 
trading record period. 

 
      Subsidiary C - Two of the four current executive directors of Subsidiary C 

had been senior managers of Subsidiary C during the trading record period.  
In addition, the outgoing chief executive officer of Subsidiary C had 
assumed other senior management duties for other companies within the 
Group.  

 
Subsidiary D - Prior to its incorporation in the last financial year of 
Company A’s trading record period, Subsidiary D had not existed as an 
incorporated entity.  However, all the executive directors had been senior 
management staff of Subsidiary D prior to its incorporation.  In addition, 
three of the five managers of Subsidiary D continued to serve throughout 
the trading record period. 

 
Subsidiary E - Two of the three current executive directors served as 
executive directors of Subsidiary E for more than nine years.  The current 
chief executive officer and his current deputies had been appointed prior 
to the commencement of the trading record period. 

 
c. Information relating to experience and particulars of the individuals most 

relevant to the Group’s performance during the trading record period in 
respect of Company A and key operating subsidiaries had been submitted 
to the Exchange for its review. 
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THE ISSUE RAISED FOR CONSIDERATION 
 
4. Whether and how the requirement of management continuity under Listing Rule 

8.05(1)(b) and Paragraph 2 of Practice Note 3 could be satisfied in a case where 
the listing applicant is a group comprising  a number of subsidiaries? 

 
 
APPLICABLE LISTING RULES OR PRINCIPLE 

 
5. Listing Rule 8.05(1)(b) provides that in order to meet the profit test, a new 

applicant must have an adequate trading record under substantially the same 
management and ownership. This means that the new applicant or its group must, 
among other criteria, satisfy ‘management continuity for at least the three 
preceding financial years.’ 

 
6. Paragraph 2 of  Practice Note 3 of the Listing Rules gives further guidance on the 

interpretation of the requirement for substantially the same management as 
follows:  

 
In all cases the trading record period of a new applicant 
must enable the Exchange and investors to make an 
informed assessment of the management’s ability to 
manage the applicant’s business and the likely performance 
of that business in the future.  In order to make this 
assessment the applicant must be able to satisfy the 
Exchange that its main business or businesses, as at the 
time of listing, have normally been managed by 
substantially the same persons throughout the period of the 
qualifying trading record and that such persons are the 
management of the new applicant. 

 
7. The Listing Decision HKEx-LD45-1 (‘HKEx-LD45-1’) published in the First 

Quarter of 2005. Paragraphs 9-12 thereof set out the analysis of the Exchange 
concerning the question of management as follows: 

 
 9.    The Exchange ordinarily considers management continuity 

under Listing Rule 8.05(1)(b) and Paragraph 2 of Practice 
Note 3 to be a question of fact. 
 

10. In the Consultation Paper on Proposed Amendments to the 
Listing Rules Relating  to Initial Listing Criteria and 
Continuing Eligibility published in July 2002 (the 
‘Consultation Paper’), paragraph 31 clearly stated that the 
Exchange has interpreted the management continuity 
requirement to mean that applicants must demonstrate that 
there has been no change in the majority of the applicant’s 
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board of directors and senior management of its principal 
operating subsidiaries during the three financial year track 
record period. Paragraph 2 of Practice Note 3 requires that 
management continuity must continue up to the date of 
listing.  
 

11. Based on this interpretation of the Listing Rules, when 
examining whether Company A and its predecessor 
satisfied the management continuity requirement, the 
Exchange followed the practice of concentrating on a 
review of the substance of the management, particularly 
considering whether: 
 
a. an identifiable group of individuals most relevant 

and responsible for the track record results of a 
listing applicant remained in positions of 
responsibility with the enterprise under review 
throughout the relevant track record period; and 
 

b. such group of individuals would form the core 
management of the applicant at the time of listing 
and thereafter. 

 
12. When assessing the relevance of individual members of a 

management team to the track record results of Company A 
and its predecessor, the Exchange followed the practice of 
ordinarily attributing proportionately greater responsibility 
to officers with more senior positions than those with more 
junior positions. This practice is intended to reflect the 
formal responsibilities of senior officers in their corporate 
roles. In its determination process, the Exchange ordinarily 
considers special facts and circumstances of an individual 
case to enable appropriate adjustments to be made in its 
final conclusion. 

 
 
THE ANALYSIS 
 
8. When assessing the relevance of individual members of a management team to 

the trading record results of a listing applicant, the Exchange followed the 
established practice as set out in HKEx-LD45-1 of attributing proportionately 
greater responsibility to more senior officers and those with responsibility at the 
group level and less responsibility to more junior corporate officials and those 
with responsibility at the operating subsidiary level with  consideration given to 
the relative size of the companies at the operating subsidiary level.  This practice 
is intended to reflect the formal responsibilities of the senior officers in their 
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corporate roles. In addition, the Exchange noted that its focus on the substance of 
a listing applicant’s management when examining management continuity of a 
listing applicant meant that in some cases management continuity requirement 
could be satisfied where less than a majority of the board of directors and senior 
management continued to serve throughout the three financial year trading record 
period.  

 
9. Following the above analysis and based on the factual circumstances of the case 

as submitted by the sponsor, the Exchange was satisfied that a majority of the 
executive directors and key members in the senior management of Company A 
and the key operating subsidiaries had continued to serve throughout the trading 
record period up to the time of listing for the purpose of Listing Rule 8.05(1)(b). 

 
 
THE DECISION 
 
10. Based on the above facts and the circumstances of the case and the Exchange’s 

analysis of the Listing Rules, the Exchange determined that the requirement of 
management continuity had been satisfied if the core management group most 
relevant to the trading record results of Company A had continued to serve on the 
board of directors and/or at the senior management level in Company A and its 
respective key operating subsidiaries throughout the three-year trading record 
period and up to the time of listing. 
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HKEx LISTING DECISION 
Cite as HKEx-LD53-1 [April 2006] 
 

Summary  
Name of Party  Company A - a Main Board listed company. 

 
Subject Whether the details published in an announcement concerning the 

appointment of an executive director had complied with all the 
requirements of Listing Rule 13.51(2) [all references to Listing 
Rule 13.51(2) in this Listing Decision are made to its form prior to 
1 March 2006]. 
 

Listing Rule Listing Rule 13.51(2)  
 

Decision The Exchange determined that Company A had failed to comply 
with all the requirements of Listing Rule 13.51(2) and must 
publish a further announcement to provide the details that had 
been omitted from the previous announcement. 

 
SUMMARY OF FACTS 
 
1. Company A published an announcement in February 2005 on the appointment of 

an executive director to its board (the "Appointee") in the newspapers. 
 
2. The announcement provided the following details regarding the Appointee: 
 

a. the age; 
b. years of experience in the relevant fields; 
c. that she was not connected to any members of the board, senior 

management or substantial or controlling shareholders; 
d. that she had no interests in the shares of Company A within the meaning 

of Part XV of the Securities and Futures Ordinance;  
e. that no service contract had been entered with Company A;  
f. the appointment had not been made on a fixed term basis and she would 

be subject to retirement by rotation and re-election in accordance with the 
Articles of Association; and 

g. emolument would be paid based on her experience and qualifications. 
 

3. However, several other details concerning the Appointee as required by Listing 
Rule 13.51(2) to be stated in the announcement had been omitted. 

  
THE ISSUE RAISED FOR CONSIDERATION 
 
4. Whether the details published in an announcement concerning the Appointee's 

appointment had complied with all the requirements of Listing Rule 13.51(2).  
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APPLICABLE LISTING RULE OR PRINCIPLE 
 
5. The Note to Listing Rule 13.51(2) states as follows: 
 

Note:  Where a new director or supervisor is appointed or the 
resignation or redesignation of a director or supervisor 
takes effect, the Exchange must be informed immediately 
thereafter. The issuer must simultaneously make 
arrangements to ensure that an announcement of the 
appointment, resignation or re-designation of the director or 
supervisor is published in the newspapers as soon as 
practicable. The issuer shall include the following details of 
any newly appointed or re-designated director or supervisor 
in the announcement of his appointment or re-
designation:— 

 
(a)  the full name (which should normally be the same 

as that stated in the declaration and undertaking of 
the director or supervisor in the form set out in 
Form B, H or I in Appendix 5) and age; 

 
(b)  positions held with the issuer and other members of 

the issuer’s group; 
 
(c)  previous experience including other directorships 

held in listed public companies in the last three 
years and other major appointments and 
qualifications; 

 
(d)  length or proposed length of service with the issuer; 
 
(e)  relationships with any directors, senior management 

or substantial or controlling shareholders of the 
issuer, or an appropriate negative statement; 

 
(f) his interests in shares of the issuer within the 

meaning of Part XV of the Securities and Futures 
Ordinance, or an appropriate negative statement; 

 
(g)  amount of the director’s or supervisor’s emoluments 

specified in his service contract and the basis of 
determining the director’s or supervisor’s 
emoluments (including any bonus payments, 
whether fixed or discretionary in nature); and 
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(h)  any other matters that need to be brought to the 
attention of holders of securities of the issuer. 

 
The issuer shall also disclose in the announcement of 
resignation of a director or supervisor the reasons given by 
the director or supervisor for his resignation (including, but 
not limited to, any information relating to his disagreement 
with the board and a statement as to whether or not there 
are any matters that need to be brought to the attention of 
holders of securities of the issuer). The Exchange must be 
informed of any important change in the holding of an 
executive office. 

 
ANALYSIS 
 
6. Company A had failed to state all the details in the announcement as required 

under the Note to Listing Rule 13.51(2). In particular, Company A had omitted 
the following items of information: 

 
a. the Appointee's position (if any) held with Company A or other members 

of Company A's group; 
 
b. the Appointee's previous experience including directorship held (if any) in 

public companies in the last three years and any other major appointment 
and qualification; and 

 
c. the exact amount of the Appointee's emoluments and the basis for 

determining the appointee's emoluments (including any bonus payments, 
whether fixed or discretionary in nature). 

  
7. Although, the Appointee had not entered into a service contract with Company A, 

the Exchange considered that the regulatory purpose of disclosure in the Note to 
Listing Rule 13.51(2) required that full particulars of a director's emoluments 
should be disclosed irrespective of whether a service contract had been entered 
into and how much of these emoluments were covered by a service contract.1 

 
8. Therefore, the Exchange determined that Company A must publish a further 

announcement to provide the details that had been omitted in the earlier 
announcement. 

                                            
1 Footnote: Subsequently, the Exchange amended Listing Rule 13.51(2) in order to convey this 
intent in clearer terms.  Effective on 1 March 2006, the amended Listing Rule 13.51(2)(g) 
requires that details regarding the amount of a director's emoluments and the basis of determining 
the director's emoluments (including any bonus payments, whether fixed or discretionary in 
nature, irrespective of whether the director has or does not have a service contract) and how much 
of these emoluments are covered by a service contract must be disclosed in the announcement of 
a director's appointment or re-designation. 
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DECISION 
 
9. The Exchange determined that Company A had failed to comply with all the 

requirements of Listing Rule 13.51(2) and must publish a further announcement 
to provide the details that had been omitted from the previous announcement. 
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HKEx LISTING DECISION 
Cite as HKEx-LD52-5 (March 2006) 

 
 

  
Summary  

 
Name of Parties  Company A – a Main Board listing applicant and its subsidiaries (the 

‘Group’) 
 
Sponsor– the sponsor of Company A  
 
Associate – a subsidiary of the parent company of Sponsor   
 

Subject Whether, in a case where Associate subscribed for not more than 2% of 
the enlarged share capital of Company A through conversion of 
convertible notes shortly prior to listing at a conversion price discounted 
to the IPO price which is subject to adjustment based on a guaranteed 
profit clause,  
 
• Sponsor could continue to act as a sponsor in the listing 

application of Company A; and  
 

• the shares held by Associate could be counted as part of the 
public float as required under Listing Rule 8.08(1)(a)? 

 
Listing Rules Listing Rules 3A.07; 8.08(1)(a); 8.24; and Listing Decision HKEx-

LD36-1 (October 2003) 
Decision The Exchange determined that: 

 
• based on the revised terms of the subscription agreement 

removing the right of Associate to further downward adjustment 
to the conversion price, the Exchange accepted that the Sponsor 
was independent from Company A notwithstanding Associate’s 
interest in the equity capital in Company A upon listing. Full 
disclosure of Associate’s investment in Company A would be 
required to be made in the prospectus;  and  

 
• the shares (containing no provision for guaranteed profit) issued 

to Associate, following the exercise of the conversion right of 
the convertible notes, should not be regarded as shares held by 
members of the public. Therefore, Company A must satisfy the 
public float requirement of 25% under Listing Rule 8.08(1)(a) 
by other means.  
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SUMMARY OF FACTS  
 
1. Associate entered into a subscription agreement to subscribe for a number of 

convertible notes of Company A (the ‘Investment’) shortly before the date for the 
hearing of the listing application of Company A by the Listing Committee 
pursuant to a memorandum of understanding entered into between the parties 
shortly after the submission of Form A1 by Sponsor.   

 
2. The directors of Company A confirmed that the subscription agreement was 

negotiated at arms’ length  and contained the following material terms: 
 

a.  Associate had the option to convert the convertible notes into shares 
(‘Conversion Shares’) at the conversion price ranging from 20% to 35% 
discount to the IPO price of the shares (depending on the final IPO price 
of the shares). If converted, the Conversion Share would represent 
approximately 2% of the enlarged issued share capital of Company A 
upon listing; 

 
b. if Company A could not achieve the profit forecast as set out in the 

prospectus, Company A would pay to Associate an amount equal to the 
percentage decrease of the shortfall as adjustment for the amount of 
consideration paid earlier for the Conversion Shares (i.e. 'Guaranteed 
Profit'). 

 
3. Associate intended to convert the convertible notes into Conversion Shares before 

listing. 
. 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
4. Whether, in a case where Associate subscribed for not more than 2% of the 

enlarged share capital of Company A through conversion of convertible notes 
shortly prior to listing at a conversion price discounted to the IPO price which is 
subject to adjustment based on a guaranteed profit clause,  

 
      a.       Sponsor could continue to act as the sponsor in the listing application of 

Company A; and 
 

b. the Conversion Shares held by Associate could be counted as part of the 
public float required under Listing Rule 8.08(1)(a)? 
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APPLICABLE LISTING RULES OR PRINCIPLE 
 
5. Listing Rule 3.01 (applicable at the time the present case was considered but 

repealed since 1st January 2005) set out that:  
 

…A potential sponsor will not be considered acceptable by the 
Exchange if the Exchange does not consider that it will be able to 
give the new applicant impartial advice… 

 
6. Listing Rules 3A.07(1) to (10) (not yet effective at the time the present case was 

decided) set out a number of circumstances where a sponsor is not considered 
independent from the new applicant. These circumstances include: 

 
 (1) the sponsor group and any director or Associated of a 

director of the sponsor  collectively holds or will hold, 
directly or indirectly, more than 5% of the issued share 
capital of the new applicant, save and except that holding 
arises as a result of an underwriting obligation;  

 
(9) any of the following has a current business relationship 

with the new applicant or director, subsidiary, holding 
company or substantial shareholder of the new applicant, 
which would be reasonably considered to affect the 
sponsor’s independence in performing its duties as set out 
in this Chapter, might reasonably give rise to a perception 
that the sponsor’s independence would be so affected, save 
and except where that relationship arises pursuant to the 
sponsor’s engagement by the new applicant for the 
purposed of providing sponsor services: 

 
(a) any member of the sponsor group; … 

            
 
7. Listing Rule 8.08(1)(a) provides that: 
 

 at least 25% of the issuer’s total issued share capital must at all 
times be held by the public. 

 
8. Listing Rule 8.24 sets out that the Exchange will not regard any connected person 

of the issuer as a member of ‘the public’ or shares held by a connected person as 
being ‘in public hands’. The rule further provides that the Exchange will not 
recognise as member of the ‘public where: 

 
 (1) any person whose acquisition of securities has been 

financed directly or indirectly by a connected person; or 
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(2) any person who is accustomed to take instructions from a 
connected person in relation to the acquisition, disposal, 
voting or other disposition of securities of the issuer 
registered in his name or other held by him. 

 
9. In Listing Decision Series 36 published in October 2003 (‘HKEx-LD36-1’) 

regarding pre-IPO placing it is stated that: 
 

The Exchange was of the view that, as a general principle on the 
Main Board, placings of shares shortly before a listing application 
should be permitted subject to full disclosure in the prospectus.  
However, the placee may be subject to a lock-up of his shares. The 
question of whether the placee should be subject to a lock-up is 
determined on a case-by-case basis having regard to all the 
circumstances of the case. 

 
It was noted that: 
 

Furthermore, the Exchange would not regard any placee who is 
subject to a lock-up as a member of the public at the time of listing 
and for so long as the transferor and the placee together constitute 
a “group of persons who are together entitled to exercise or control 
the exercise of [30 per cent] or more of the voting power at 
general meetings of the issuer or who is or are in a position to 
control the composition of a majority of the board of directors of 
the issuer”. 

 
             It was also noted that: 

  
• “shortly before a listing application” tends to be measured 

in terms of months rather than weeks and with the date of 
the listing application as reference point; 

 
• the greater the amount of any discount to the IPO price 

and/or the greater the proximity in time of the placing to 
the date of the listing application, the greater would be the 
doubt as to the genuine nature of the transaction such that a 
lock-up of the shares would be warranted; 

   
 
THE ANALYSIS 
 
Independence of Sponsor  
 
10. The Exchange is of the view that a sponsor must ensure that it is able to give 

impartial advice to a listing applicant. A sponsor's independence is a question of 
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fact. When determining a sponsor's independence, it is necessary to take into 
account all the circumstances in each case. 

 
11. In the present case the Exchange considered the following submissions by 

Sponsor: 
 
             a.       Associate would not be entitled to appoint any representative to the board 

of Company A and no other arrangement was entered into or proposed to 
be entered into between Company A and Associate concerning the 
management of the Group; 

 
b. the operation of  Associate was independent from Sponsor. They shared 

only one common non-executive director. As such, none of the members 
of the management team of Associate was involved in the daily operation 
of Sponsor and vice versa; 

 
c. save as acting as sponsor and global coordinator, no other relationship 

existed between the Group and Sponsor and between the Group and 
Sponsor's fellow subsidiaries; and 

 
d. the proposed shareholding of  Associate in Company A would be limited 

to approximately 2% of its enlarged share capital.  
 
12. Having considered the above submissions, the Exchange accepted that the 

operation of Associate was independent from Sponsor. The Exchange also noted 
that the proposed shareholding of  Associate in Company A would be below the 
threshold of 5% as stipulated in the proposed Listing Rules (meaning Listing Rule 
3A.07(1)) for determining where a sponsor is sufficiently dependent or not.  
These two findings supported Sponsor’s case to act as a sponsor of Company A. 

 
13. However, the Exchange considered that the Guaranteed Profit clause in the 

subscription agreement was a financial commitment provided by Company A to 
Associate. Such commitment could be construed as a material interest of Sponsor 
in the listing of Company A that could adversely affect the independence of 
Sponsor.  

 
14. In view of the Exchange’s concern on the independence of Sponsor, Sponsor 

submitted that the Guaranteed Profit clause in the subscription agreement would 
be removed from the subscription agreement.  

 
Public float requirement under Listing Rule 8.08(1)(a) 
 
15. On the question of pre-IPO placing, the Exchange adopted the approach set out in 

HKEx-LD36-1 mentioned in paragraph 9 above. Pursuant to the principles set out 
in the listing decision, placing of shares shortly before a listing application should 
be permitted subject to full disclosure in the prospectus.  However, the placee 
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may be subject to a lock-up of his/its shares and not be counted as a member of 
the public. In determining whether there should be a lock-up and whether  the 
shares should be counted as part of the public float,  the Exchange is mindful  that 
placing of shares to individuals shortly before the proposed listing of a company 
tends to call into question the genuineness of the transaction and may lead one to 
query whether the placee will be holding the shares for his own benefit or for the 
benefit of a controlling shareholder, with a view to circumventing the lock-up 
provisions of the Listing Rules.  

 
16. In determining whether or not there was a circumvention of the Listing Rules in 

the present case, the Exchange considered it relevant to take into account factors 
like the purpose of the subscription; whether a single investor or a number of 
investors were included; the timing of the subscription and the discount that was 
offered.  Timing was relevant in terms of considering whether ‘capital had been 
put at risk’ before listing.     

  
17. The Exchange noted that there were factors in support of the view that the 

Conversion Shares were public shares:- 
 

a. Associate was not a connected person of Company A pursuant to the 
Listing Rules and it would not be involved in the management of the 
Group; 

 
b. the investment would not be financed by a connected person and  

Associate would not take instructions from a connected person in relation 
to the acquisition, disposal, voting or other disposition of any of the 
Conversion Shares to be acquired;  

 
c. Associate voluntarily agreed to be subject to a lock-up of its Conversion 

Shares in Company A for a period of six months from the listing date of 
Company A. 

 
18. However, the Exchange considered that there were overriding factors in this case 

to the extent that the Conversion Shares should not be treated as shares held by 
the public: 

 
a. it was stipulated in HKEx-LD36-1 that the greater the amount of any 

discount to the IPO price and/or the greater the proximity in time of the 
placing to the date of the listing application, the greater would be the 
doubt as to the genuine nature of the transaction such that a lock-up of the 
shares would be warranted. The Exchange was of the view that the 
discount percentage was significant given the proximity in time of the 
issue of the conversion shares to the listing of Company A; and  

 
b. the completion of the investment was subject to the condition that the 

Conversion Shares to be held by Associate would be regarded as shares 
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held by the public for the purpose of the Listing Rules. The Exchange was 
of the view that Associate made the Investment in anticipation of making a 
substantial gain after the listing of the Conversion Shares on the Exchange.  

 
 
THE DECISION 
 
Regarding independence of Associate  
 
19. Based on the revised terms of the subscription agreement removing the right of 

Associate to further downward adjustment to the conversion price of the 
Conversion Shares, the Exchange accepted that Sponsor was independent from 
Company A notwithstanding Associate’s interest in the share capital of Company 
A upon listing.  Full disclosure of Associate’s investment in Company A would 
be required to be made in the prospectus. 

 
Regarding whether shares held by Associate were part of the public float 
 
20. The Exchange was of the view that the Conversion Shares subscribed by 

Associate (containing no provision for Guaranteed Profit) should not be regarded 
as shares held by members of the public. Therefore, Company A must satisfy the 
public float requirement of 25% under Listing Rule 8.08(1)(a) by other means. 
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HKEx LISTING DECISION 
Cite as HKEx-LD52-4 (March 2006)  

 
 
 
SUMMARY OF FACTS  
 
1. Investor A became a shareholder of Company A about one month prior to the 

submission of Company A's listing application. The shares were issued to 
Investor A upon the exercise of its conversion rights under certain convertible 
notes (‘Convertible Notes’) held by Investor A approximately 15 months prior to 
the submission of the listing application of Company A.  

 
2. Immediately after the initial public offering of Company A, Investor A would 

hold less than 5% of the issued share capital of Company A. Save for its passive 
investment in Company A, Investor A was not a connected person of Company A 
and was not directly involved in management decisions of the Group. However, 
Investor A had voluntarily undertaken to the underwriters and Company A that 
during the period of three months from the date of listing, it would not directly or 

 
Summary 

 
Name of Parties Company A – a Main Board listing applicant and its subsidiaries (the 

‘Group’) 
 
Investor A – a professional fund manager and a pre-IPO investor in 
which none of directors of Company A had beneficial interest 
 

Subject 
 
 

Whether the shares of Company A issued to a pre-IPO investor should 
be subject to a compulsory lock-up and be counted towards part of the 
public float where (a) the shares were converted shortly before listing 
from convertible notes subscribed by such investor in the prior year 
period; and (b) the effective subscription cost of the shares was at a 
deep discount to the proposed offer price of the shares? 

Listing Rules Listing  Rules 8.24 and 10.07(1)(a); Listing Decision HKEx-LD36-1 
(October, 2003) 
 

Decision In light of the circumstances of the case, in particular the fact that the 
convertible notes had been subscribed, and the conversion ratio set, 
more than one year prior to the application for listing, the Exchange 
determined that the shares issued to a pre-IPO investor upon 
conversion of convertible notes shortly before listing would not be 
subject to a compulsory lock-up and could be treated as part of the 
public float. 
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indirectly transfer or otherwise dispose of any shares that it held as at the date of 
listing. 

 
3. The effective cost paid by Investor A for each share was substantially lower than 

the proposed IPO price (at a deep discount of nearly 80% to the proposed offer 
price of the shares). 

 
4. The sponsors submitted the following reasons justifying the deep discount to the 

proposed IPO price: 
            

a. the investment history of Investor A in the Group started almost 5 years 
prior to the application for listing when it subscribed a number of  
conversion notes issued by Company A’s predecessor (the ‘First Notes’) 
and which were subsequently redeemed by Company A’s predecessor; 

 
b. shortly after redemption of the First Notes, Company A’s predecessor 

issued the Convertible Notes to Investor A around the time of the SARS 
epidemic. While the conversion multiple was fixed at the time of the issue 
of the Convertible Notes, the conversion formula of the Convertible Notes 
was based on the conversion formula set at the time of the First Notes (that 
is, 5 years prior to the application for listing); and  

 
c. the conversion of the Convertible Notes was in accordance with the 

original terms and conditions agreed at the time of investment.  
 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
5. Whether the shares of Company A issued to by a pre-IPO investor should be 

subject to a compulsory lock-up and be counted towards part of the public float 
where (a) the shares were converted shortly before listing from convertible notes 
subscribed by such investor in prior year period; and (b) the effective subscription 
cost of the shares was at a deep discount to the proposed offer price of the shares? 

 
 

APPLICABLE LISTING RULES OR PRINCIPLE 
 
6. Listing Rule 8.08(1)(a) provides that: 
 

at least 25% of the issuer’s total issued share capital must at all 
times be held by the public. 

 
7. Listing Rule 8.24 states that the Exchange will not regard any connected person of 

the issuer as a member of ‘the public’ or shares held by a connected person as 
being ‘in public hands’. The rule further provides that the Exchange will not 
recognise as member of the ‘public where: 
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(1) any person whose acquisition of securities has been 

financed directly or indirectly by a connected person; or 
 
(2) any person who is accustomed to take instructions from a 

connected person in relation to the acquisition, disposal, 
voting or other disposition of securities of the issuer 
registered in his name or other held by him. 

 
8. Listing Rule 10.07(1)(a) provides that: 
 

A person or group of persons shown by the listing document issued 
at the time of the issuer’s application for listing to be controlling 
shareholders of the issuer shall not and shall procure that the 
relevant registered holder(s) shall not:- 
 
(a) …on the date which is 6 months from the date of on which 

dealings in the securities of a new applicant commence on 
the Exchange, dispose of…any of those securities of the 
issuer… 

 
9. The Listing Decision, HKEx-LD36-1 (October, 2003) (‘HKEx LD36-1’) states 

regarding pre-IPO placing: 
 

The Exchange was of the view that, as a general principle on the 
Main Board, placings of shares shortly before a listing application 
should be permitted subject to full disclosure in the prospectus.  
However, the placee may be subject to a lock-up of his shares. The 
question of whether the placee should be subject to a lock-up is 
determined on a case-by-case basis having regard to all the 
circumstances of the case. 

 
The decision also noted that: 
 

Furthermore, the Exchange would not regard any placee who is 
subject to a lock-up as a member of the public at the time of listing 
and for so long as the transferor and the placee together constitute 
a “group of persons who are together entitled to exercise or control 
the exercise of [30 per cent] or more of the voting power at 
general meetings of the issuer or who is or are in a position to 
control the composition of a majority of the board of directors of 
the issuer.” 
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The decision further noted that: 
 

• “shortly before a listing application” tends to be measured 
in terms of months rather than weeks and with the date of 
the listing application as reference point; 

 
• the greater the amount of any discount to the IPO price 

and/or the greater the proximity in time of the placing to 
the date of the listing application, the greater would be the 
doubt as to the genuine nature of the transaction such that a 
lock-up of the shares would be warranted; 

 
 
THE ANALYSIS 
 
10. In considering whether shares placed pursuant to pre-IPO placings should be 

subject to lock-up and be counted towards the public float, the approach sets out 
in HKEx-LD36-1 was adopted in the present case. The most important single 
factor in the Exchange’s analysis of HKEx-LD36-1 is whether a pre-IPO placing 
is conducted to circumvent the compulsory lock-up requirement. The Exchange is 
also of the view that the commercial decision of the listing applicant or the 
underwriter whether to impose a voluntary lock-up on the shares held by some 
placees is not a relevant consideration. 

 
11.      Following the above analysis, the Exchange considered it relevant to take into 

account the following factors in its analysis:     
 

 a. Timing of the placing – Although Investor A became the shareholder of 
Company A shortly prior to submission of the listing application, the 
conversion multiple had been fixed much earlier, i.e. more than one year 
prior to the application for listing. The Exchange considered that it was 
more relevant to look at the timing when the Convertible Notes were 
issued than the timing for the conversion of the Convertible Notes; 

 
b. Deep discount – As explained above, the deep discount of nearly 80% had 

been the result of an investment decision made more than one year prior to 
application for listing and in a different set of economic conditions; 

 
c. Purpose of the placing – The Exchange noted that the issue of new shares 

to Investor A had not brought about a change in the identity of controlling 
shareholders in Company A. Therefore, the Exchange did not see that the 
issue of Convertible Notes and their subsequent conversions had been for 
the purpose of circumventing the compulsory lock-up requirement as 
applicable to controlling shareholders. Instead, the Exchange noted that 
the issue of the Convertible Notes had been for the purpose of providing 
the necessary funding for the Group’s expansion;  
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d. New/old shares – Whether the shares held by Investor A were new shares 

or old shares were of limited relevance in the Exchange’s analysis.   
 
 
 
THE DECISION 
 
12. In light of the circumstances of the case, in particular the fact that the convertible 

notes had been subscribed, and the conversion ratio set, more than one year prior 
to the application for listing, the Exchange determined that the shares issued to a 
pre-IPO investor upon conversion of convertible notes shortly before listing 
would not be subject to a compulsory lock-up and could be treated as part of the 
public float.  
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HKEx LISTING DECISION 
Cite as HKEx-LD52-3 (March 2006)    

 
 
SUMMARY OF FACTS  
 
1. The parent company and two executive directors of Company A would hold 75% 

of the issued share capital of Company A at the time of listing.  
 
2. The 25% of the issued share capital (necessary to satisfy the required public float 

of Company A's shares) would be held by the issue of new shares to the public 
and by employees of Company A and parent company.  

 
3. These employees could be divided into two groups and together they held in 

aggregate more than 10% of the issued share capital of Company A. 
 
4. The first group comprised twenty employees of Company A's parent company.  

The shares were held by these employees through twenty one nominee companies 
(the ‘Parent Employee Nominees’). Each of these Parent Employee Nominees 
would hold less than 1% of the issued share capital of Company A upon listing. 

 
5. The second group comprised more than ten employees of Company A (the 

‘Employee Shareholders’). Each of these employees held a small percentage of 
interest in Company A. None of these employees held any directorship in 
Company A. 

 

  
Summary 

 
Name of Party Company A – a Main Board listing applicant and its subsidiaries 

(the ‘Group’) 
 

Subject Whether shares of Company A subscribed by its employees and the 
employees of its parent company shortly prior to listing at a price 
discounted to the proposed IPO price should be subject to 
compulsory lock-up and treated as part of the public float?  
 

Listing Rules Listing Rules 8.08(1)(a); 8.24 and Listing Decision HKEx-LD36-1 
(October 2003) 
 

Decision The Exchange determined that the shares held by Company A’s 
employees and the employees of its parent company upon listing 
would not be subject to a compulsory lock-up and could be treated 
as part of the public float. 
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6. Through a pre-IPO subscription that took place some five and a half months 
before the date of the listing application of Company A, 15% of the issued shares 
of Company A were distributed amongst the Parent Employee Nominees, the 
Employee Shareholders and two executive directors of Company A. The purpose 
of the subscription was to reward certain employees and to strengthen their 
commitment to the Group’s future performance after listing.  The subscriptions 
were offered at a discount ranging approximately from 30% to 45% as compared 
to the proposed minimum and maximum offer price of Company A’s shares. 

 
7. The IPO would raise approximately HK$3 billion and Company A’s proposed 

market capitalisation would be around HK$20 billion.   
 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
8. Whether shares of Company A subscribed by its employees and the employees of 

its parent company shortly prior to listing at a price discounted to the proposed 
IPO price should be subject to compulsory lock-up and treated as part of the 
public float?  

 
 
APPLICABLE LISTING RULES OR PRINCIPLE 

 
9. Listing Rule 8.08(1)(a) requires that at least 25% of the issuer’s total issued share 

capital must at all times be held by the public. 
 
10. Listing Rule 8.24 states that the Exchange will not regard any connected person of 

the issuer as a member of the ‘public’. The rule further provides that the 
Exchange will not recognise as a member of the ‘public’ where: 

 
(1)    any person whose acquisition of securities has been 

financed directly or indirectly by a connected person; or 
 

(2)       any person who is accustomed to take instructions from a 
connected person in relation to the acquisition, disposal, 
voting or other disposition of securities of the issuer 
registered in his name or otherwise held by him. 

 
11. A listing decision published in October 2003 (‘HKEx-LD36-1’) relating to a pre-

IPO placing by the controlling shareholder of a Main Board new listing applicant 
stated that:  

 
The Exchange was of the view that, as a general principle on the 
Main Board, placings of shares shortly before a listing application 
should be permitted subject to full disclosure in the prospectus.  
However, the placee may be subject to a lock-up of his shares. The 
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question of whether the placee should be subject to a lock-up is 
determined on a case-by-case basis having regard to all the 
circumstances of the case. 

 
The decision also noted that: 

 
Furthermore, the Exchange would not regard any placee who is 
subject to a lock-up as a member of the public at the time of listing 
and for so long as the transferor and the placee together constitute 
a “group of persons who are together entitled to exercise or control 
the exercise of [30 per cent] or more of the voting power at 
general meetings of the issuer or who is or are in a position to 
control the composition of a majority of the board of directors of 
the issuer”. 

 
The decision also noted that: 

  
• “shortly before a listing application” tends to be measured 

in terms of months rather than weeks and with the date of 
the listing application as reference point; 

 
• the greater the amount of any discount to the IPO price 

and/or the greater the proximity in time of the placing to 
the date of the listing application, the greater would be the 
doubt as to the genuine nature of the transaction such that a 
lock-up of the shares would be warranted; 

 
 
THE ANALYSIS 
 
12. The Exchange regards the requirement for a minimum public float of 25% as 

serving dual purposes. Its primary purpose is to facilitate the maintenance of a fair 
and orderly market by ensuring that a minimum number of shares are available in 
the market for trading. It also serves as an indicator of the level of the public’s 
interest in the issuer’s shares. In the present case, the Exchange noted that 
Company A was eligible to apply for a lower public float between 15% and 25% 
under Listing Rule 8.08(1)(d) but did not do so because the Company A believed 
that its proposed shareholding structure satisfied the public float requirement.   

 
13. As regards whether a lock-up is necessary, the approach set out in HKEx-LD36-1 

was adopted in the present case. The most important single factor in the 
Exchange’s analysis of HKEx-LD36-1 is whether a pre-IPO placing is done to 
circumvent the compulsory lock-up requirement. The Exchange is also of the 
view that the commercial decision of the listing applicant or the underwriter 
whether to impose a voluntary lock-up on the shares held by some placees is not a 
relevant consideration. 
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14.      While the Exchange considered that favourable factors existed in support of a 

finding that the shares held by the Parent Employee Companies and Employee 
Shareholders should not be locked-up and be counted as part of the public float, a 
contrary view could still be possible for the following reasons: 

 
a.        Relationship with the controlling shareholder of Company A   

 
While the Parent Employee Nominees were not connected persons under 
the Listing Rules, their shares were beneficially owned by employees of 
the controlling shareholder of Company A. These relationships might 
affect the position of these Parent Employee Nominees when voting as 
shareholders at general meetings of Company A. Consequently, though 
not technically caught under the definition of ‘connected persons’, the 
potential influence of the employees of the parent company over the 
Parent Employee Nominees should be recognised. 

 
b. Timing of the pre-IPO subscriptions   
 

HKEx-LD36-1 specified that the timing of placing should be measured in 
terms of months rather than weeks, with the date of the listing application 
as reference point (but not the listing date).  Before the issuance of HKEx-
LD36-1 in October 2003, it had been the practice of the Exchange that no 
pre-IPO placing would be allowed at a price below the offer price of the 
issuer’s shares if such pre-IPO placing was made (i) within six months 
before the date of listing (for Main Board applicants); or (ii) within six 
months before the date of the listing application (for GEM applicants).  
HKEx-LD36-1 standardised the reference point to the date of the listing 
application for both Main Board and GEM applicants (however, it was 
silent on the number of months that a pre-IPO placing is required to go 
back before the date of the listing application).  In the present case, the 
pre-IPO placing took place some five and a half months before the date of 
the listing application of Company A.   

 
c. Extent of the discount to the IPO price   
 

The greater the amount of any discount to the proposed offer price, the 
greater would be the doubt as to the genuine nature of the transaction such 
that a compulsory lock-up of the shares would be warranted.  In the case 
of Company A, the discount would be in the range from 30% to 45% 
when compared to the proposed offer price range.  This percentage range 
could be considered to be significant. 

 
d. Materiality of shareholdings – The Parent Employee Nominees and the 

Employee Shareholders together accounted for more than 10% of 
Company A’s shares upon listing.  Despite the large capitalisation of the 
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present listing, it would be in the interest of investors to have as much free 
float as possible so that a fair and orderly market could be created at 
listing and maintained after listing. 

 
15. Having considered all the relevant factors, individually and in aggregate, the 

Exchange determined that the facts were not grave enough to conclude negatively 
on compliance with Listing Rule 8.08(1)(a). Most important of all, the Exchange 
did not consider that the pre-IPO placings were done to circumvent the lock-up 
requirement.  

 
 
THE DECISION 
 
16. Based on the above analysis and factual circumstances, the Exchange determined 

that a lock-up of the shares held by the Parent Employee Nominees and the 
Employee Shareholders upon listing would not be necessary and that the shares 
held by the Parent Employee Nominees and the Employee Shareholders could be 
treated as part of the public float.  
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 HKEx LISTING DECISION 
Cite as HKEx-LD51-5 (March 2006) (Updated for rule reference in September 2009) 
 
 

Summary 
 

Name of Party  Company A - a GEM Board listing applicant and its subsidiaries  
(the ‘Group’ ) 
 

Subject Whether the requirements for substantially the same management 
and ownership throughout the active business pursuit period under 
GEM Listing Rule 11.121 were satisfied by aggregating the 
shareholding interests and control of a group of individual 
shareholders? 
 

Listing Rule GEM Listing Rule 11.121   
 

Decision The Exchange determined that special circumstances existed and 
that they justified aggregating the shareholding interests and 
control of a group of shareholders throughout the active business 
period.  Consequently, the Exchange considered that Company A 
satisfied the requirements for substantially the same management 
and ownership throughout the active business pursuit period under 
GEM Listing Rule 11.121. 
 
 

 
 
SUMMARY OF FACTS 
 
1. Subsidiary A was the only principal subsidiary of Company A. During the 

Group’s active business pursuit period immediately prior to listing (‘ABP Period’), 
Subsidiary A had been majority owned by a group of individuals comprising 
Shareholders P1, P2, P3, P4 and P5. The second largest group of individual 
shareholders in Subsidiary A comprised Shareholder P6, P7 and several others 
(holding insignificant interests). This second largest group of individual 
shareholders, through its holding vehicle, Holdco Y, had been the single largest 
shareholder in Subsidiary A during the ABP Period. 

 
2. The shareholding structure of Subsidiary A during the ABP Period and at the time 

of listing is shown as follows: 
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Chart A – shareholding structure of Subsidiary A  
 
 

 
           Shareholders 

 
                          The ABP Period  
 

 
At the time of 
listing 

  
% of shareholding 

                                       
% of shareholding        

The Controlling Group 
(Note 1)  

   

Holdco W   29 % * --- 
Holdco X    16 %* --- 
Shareholder  P4    8 %* --- 
Shareholder  P5     2 %* --- 

Sub-total 55%* --- 
Holdco Y (Note 2) 40%* --- 
Others  
 

   5%* --- 

Company A                                          ---  
100% 

Total                                  100% 100% 
  

 
 
3. The sponsor sought to show that despite the various changes in shareholdings in 

Subsidiary A, the same controlling group of shareholders controlled the majority 
of the shareholding interests in the Group throughout the ABP Period and at the 
time of listing. 

 
4. The sponsor submitted that during the ABP Period the ownership control over 

Subsidiary A had been exercised through a controlling group of shareholders 
comprising five individuals, namely Shareholders  P1, P2, P3, P4 and P5 (the 
‘Controlling Group’).  The sponsor came to this view even though there had been 

*  Denotes minor fluctuations in shareholding interests during the ABP 
Period.  
 

Note 1  The term ‘Controlling Group’ denotes an aggregation of shareholding 
interests in Subsidiary A comprising the shareholders of Holdco W and 
Holdco X, Shareholder P4 and Shareholder P5. 
 
Both Holdco W and Holdco X had been owned by Shareholder P1, 
Shareholder P2, Shareholder P3, Shareholder P4 and Shareholder P5 
with different shareholding combinations.  
 

Note 2  Holdco Y had been owned as to 75% thereof by Shareholder P6 and 
Shareholder P7 in the percentages of 80% and 20% respectively.  
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no formal agreement amongst the Controlling Group to indicate a clear 
aggregation of shareholding interests.  

 
5. In support of  its view, the sponsor submitted that: 
 

a. through Holdco W and Holdco X, the five individuals had beneficially 
owned the majority interests (ie. over 50%) in Subsidiary A during the 
ABP Period. As such, the five individuals had exercised their collective 
decisions through Holdco W and Holdco X.  The voting patterns of 
Holdco W, Holdco X  and other individual members ( that is, Shareholders 
P4 and P5) had been identical; 

 
b. the Controlling Group had adopted the practice of discussing  major issues 

regarding the business from time to time; forming agreed-upon decisions 
amongst themselves before meetings of Subsidiary A's board were 
convened; and casting the same voting decisions at such board meetings of 
Subsidiary A; and  

 
c. four of five individual members of the Controlling Group had been 

directors of Subsidiary A throughout the ABP Period and also at the time 
of listing. In addition, the chairman of Subsidiary A was a member of the 
Controlling Group. 

 
6. In formulating its view, the sponsor submitted that it had carried out various due 

diligence steps which included but not limited to the following: 
 

a. interviewing  each of the five individuals of the Controlling Group; 
 
b. interviewing the other directors of Subsidiary A; 

 
c. receiving written confirmation from Holdco Y, the single largest 

shareholder in Subsidiary A during the ABP Period; and  
 

d. reviewing the board resolutions of Subsidiary A to ascertain the voting 
patterns in a total of eleven board meetings during the ABP Period. 

 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
7. Whether the requirements for substantially the same management and ownership 

throughout the active business pursuit period under GEM Listing Rule 11.12 were 
satisfied by aggregating the shareholding interests and control of a group of 
individual shareholders? 

 
 



 4 

APPLICABLE LISTING RULE OR PRINCIPLE 
 
8. GEM Listing Rule 11.121 requires that a new applicant must demonstrate that, 

throughout the 24 months immediately preceding the date of submission of the 
listing application, it has, either by itself or through one or more of its subsidiaries, 
actively pursued one focused line of business under substantially the same 
management and ownership as existing at the time of the application for listing.    

 
9. Reference is made to Listing Decision HKEx-LD44-4 published in the First 

Quarter of 2005 which sets out in paragraph 10 thereof the objective factors that 
the Exchange looked for in that case: 

 
In determining whether any individual shareholders of Company A 
had been acting as part of a controlling group of shareholders, the 
Exchange took into account the following factual circumstances 
including:- 

 
a. the nature of their relationship including the way they had 

associated with each other in any past or present business 
dealings and whether there had been in existence any 
formal or informal arrangements amongst the individual 
shareholders;  

 
b.       how the individual members jointly affected their 

“management and control” as a unit, for example:- 
 

• the pattern in which the individual members had 
voted in the past on shareholders’ resolutions 
involving key decisions other than routine 
resolutions at an annual general meeting. The 
frequent occurrence of unanimous resolutions 
amongst individual shareholders during the past 
years was considered to support the proposition that 
such shareholders should be viewed as a controlling 
group for the purposes of the Listing Rules;  

 
• whether consensus building process was adopted to 

arrive at a voting or business decision by the 
individual shareholders;  

 
• whether mutual trust and bonding as a group could 

be demonstrated amongst the individual 
shareholders in the consensus building process; and  

 
c. whether any group of shareholders could be regarded as 

“acting in concert” for the purposes of the Takeovers Code. 
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THE ANALYSIS 
 
10. In determining whether the individual shareholders of Company A had been 

acting as a controlling group of shareholders during the ABP Period, the 
Exchange takes into account the factual circumstances of each individual case. 

 
11. Applying the same analysis as in the previous cases (see for example, HKEx-

LD44-4 published in the First Quarter of 2005), and based on the submissions of 
the sponsor including its submissions on the due diligence steps taken to support 
its findings, the Exchange determined that it was reasonable to view the five 
individuals as a controlling group even though there had been no formal 
agreement amongst those individuals to that effect. Noting also that five of the 
nine directors of Subsidiary A had remained on its board of directors and that all 
the senior management had remained with Subsidiary A throughout the ABP 
Period up to the time of listing, the Exchange considered that Company A had 
fulfilled the requirements for substantially the same management and ownership 
under GEM Rule 11.121. 

 
 
THE DECISION 
 
12.  Based on the facts and circumstances of the case and the Exchange’s analysis of 

the Listing Rules, the Exchange determined that special circumstances existed and 
that they justified aggregating the shareholding interests and control of a group of 
shareholders throughout the ABP Period. As such, the Exchange considered that 
Company A had satisfied the requirements for substantially the same management 
and ownership throughout the ABP Period under GEM Listing Rule 11.121.  

 
 
Note: 
 
1. GEM Rule 11.12 was repealed on 1 July 2008.  For ownership continuity 

requirement, please see GEM Rules 11.12A(2) which states that the applicant 
must have had continuity of ownership and control throughout the full financial 
year immediately preceding the issue of the listing document and up until the date 
of listing. For management continuity requirement, please see GEM Rules 
11.12A(3) which states that the applicant must have been under substantially the 
same management throughout the 2 full financial years immediately preceding the 
issue of the listing document and up until the date of listing. (Added in September 
2009) 

 



 1 

HKEx LISTING DECISION 
Cite as HKEx-LD51-4 (March 2006) 

 
 
SUMMARY OF FACTS  
  
1. Company A became the holding company of the Group during the last financial 

year of the track record period pursuant to a reorganisation of the Group for the 
purpose of listing.  

 
2. There were a number of changes in the shareholding structure of the principal 

operating subsidiary of the Group, Subsidiary A, during the last financial year of 
the track record period as follow: 

Summary  

Names of Parties  Company  A – a Main Board listing applicant and its subsidiaries (the 
‘Group’) 
 
Subsidiary A- the principal operating subsidiary of Company A  

Subject Whether the requirement for ownership continuity and control for at 
least the most recent audited financial year under Listing Rule 
8.05(1)(c) could be satisfied in light of the changes in the shareholding 
interests held by two separate groups of controlling shareholders  
during the last financial year of the track record period?  

Listing Rule Listing Rule 8.05(1)(c) 

Decision The Exchange determined that: 
 
• the two separate groups of controlling shareholders could be 

viewed as the controlling shareholders that exerted 
management influence on the operations of the Group for the 
purposes of Listing Rule 8.05(1)(c);  

 
• as such, the management influence exerted by the controlling 

shareholders had in fact not been changed during the last 
financial year of the track record period; and  

 
• given that both relevant shareholder groups had continued as 

controlling shareholders during the relevant time periods, the 
Exchange considered that Company A  satisfied the ownership 
continuity and control requirement of Listing Rule 8.05(1)(c).  
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           Shareholding changes in Subsidiary A 
 

 
    
   Shareholder 

Shareholding percentages during the third year of the  
track record period  

1st year  2nd year 3rd year 
Shareholder X 51% 50% 31% 
Shareholder Y 49% 50% 34% * 
Other 
shareholders  

- - 35% ** 

Total  100% 100% 100% 
 

     *           single largest shareholder at the time of listing  
 

**    the other ten existing shareholders were independent third parties first 
brought into the Group in the last financial year of the track record period, 
and held their shares either directly or through their own investment 
holding vehicles. 

 
3. Although there had been changes in the shareholdings of Subsidiary A in the third 

year of the track record period resulting in Shareholder Y being the single largest 
shareholder, there had been no change in the board composition of Subsidiary A 
in the last financial year of the track record period up to the time of the listing 
application. The Group had been managed by a single management team brought 
in by Shareholder X throughout the track record period.  

 
4. Company A submitted that Shareholder X and Shareholder Y had been and were 

working closely together in the operations of Subsidiary A.  
 
 
THE ISSUE RAISED FOR CONSIDERATION  
  
5. Whether the requirement for ownership continuity and control for at least the 

most recent audited financial year under Listing Rule 8.05(1)(c) could be satisfied 
in light of the changes in the shareholding interests held by two separate groups of 
controlling shareholders during the last financial year of the track record period? 

 
 
APPLICABLE LISTING RULE OR PRINCIPLE 
 
6. Listing Rule 8.05(1)(c) provides that in order to meet the profit test, a new 

applicant must have an adequate trading record under substantially the same 
management and ownership. This means that a new applicant or its group must, 
amongst other criteria, have ‘ownership continuity and control for at least the 
most recent audited financial year’.  
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THE ANALYSIS  
 
7. The Exchange considers that the requirement for ownership continuity and control 

for at least the most recent audited financial year is in recognition of the high 
probability that dominating shareholder or shareholder groups can exert 
substantial influence on the management of the group seeking listing during the 
track record period.  Furthermore, such interpretation would help prevent listing 
applicants from ‘packaging’ their business to meet the profit record requirement. 
‘Ownership continuity and control’ is defined as the continuous ownership and 
control of the voting rights attaching  to the shares by a controlling shareholder, or 
where there is no controlling shareholder, a single largest shareholder (see Listing 
Decision HKEx-LD42-4) 

 
8.  In determining whether ‘ownership continuity and control’ could be 

demonstrated in the present case, the Exchange took into account the following 
factual circumstances including:- 

 
a. as at the beginning of the first financial year of the track record period, 

Shareholder X and Shareholder Y held 51% and 49% interests in 
Subsidiary A. Despite the fact that the aggregate shareholding percentage 
was reduced to 64% in the third year of the track record period, each of 
Shareholder X and Shareholder Y held more than 30% interest (that is, 
each was a controlling shareholder as defined in Listing Rule 1.01) in 
Subsidiary A throughout the third year of the track record period;    

 
b. although there had been changes in the shareholdings of Subsidiary A in 

the third year of the track record period resulting in Shareholder Y being 
the single largest shareholder, there had been no change in the board 
composition of Subsidiary A in the third year of the track record period up 
to the time of the listing application; and  

 
c. Shareholder X and Shareholder Y, each being a controlling shareholder of 

the Group, had been the only two parties who could exert influence over 
the management in the last financial year of the track record period.   

 
9. Based on its review, the Exchange considered that both Shareholder X and 

Shareholder Y should be viewed as the controlling shareholders capable of 
exerting management influence over the management in the Group during the last 
financial year of the track record period for the purposes of Listing Rule 
8.05(1)(c).  As such, the Exchange was also satisfied that the express policy 
concern of ‘packaging’ did not exist in the present case. 
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THE DECISION   
 
10. Based on the above facts and the circumstances of the case and the Exchange’s 

analysis of the Listing Rules, the Exchange determined that: 
 

a. Shareholder X and Shareholder Y being two separate groups of controlling 
shareholders could be viewed as the controlling shareholders that exerted 
management influence on the operations of the Group for the purposes of 
Listing Rule 8.05(1)(c);  

 
b. as such, the management influence exerted by the controlling shareholders 

had in fact not been changed during the last financial year of the track 
record period; and  

 
c. given that both Shareholder X and Shareholder Y had continued as 

controlling shareholders during the relevant time periods,  the Exchange 
considered that Company A satisfied that the ownership continuity and 
control requirement of Listing Rule 8.05(1)(c). 
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HKEx LISTING DECISION 
Cite as HKEx-LD49-3 (March 2006) 
 

Summary  

Name of Party  Company  A - a Main Board listed issuer 
 

Subject Whether Company A should be granted a waiver from strict 
compliance with Listing Rule 14.49 which requires that a very 
substantial acquisition must be made conditional on approval by 
shareholders in general meeting. 
 

Listing Rule Listing Rule 14.49 
 

Decision The Exchange determined that the circumstances did not warrant 
the grant of the waiver requested and that prior approval by 
shareholders in general meeting must be obtained for a very 
substantial acquisition. 

 
 
SUMMARY OF FACTS 
 
1. Company A proposed to form a joint venture company so that the joint venture 

company could tender for a sizeable development project. Under the relevant 
Listing Rules, the formation of the joint venture company (the JVCo) would 
constitute a very substantial acquisition (the Transaction). 

 
2. Company A submitted an application for a waiver from strict compliance with 

Rule 14.49 of the Listing Rules so that it could proceed to form the JVCo before a 
shareholders meeting was held on the ground that the majority shareholders 
(holding over 50 per cent of the voting rights of Company A) would undertake to 
vote in favour of the resolutions to approve the formation of the JVCo. 

 
3. In support of its application, Company A submitted that: 
 

a. the Transaction was classified as a very substantial acquisition purely on 
technical grounds due to the consideration ratio; 

 
b. the company was not in control of the tender procedures and had 

submitted this waiver application as soon as it became aware that it would 
receive an invitation to submit a tender from the project owner; 
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c. previous experience suggested that the project owner could make an award 
within a period ranging from less than three weeks to as long as a few 
months after the tender deadline; 

 
d. if the JVCo were to submit a tender conditional upon approval by 

shareholders at a shareholders' meeting to be held at a future date, the 
project owner might consider the JVCo's tender unfavourably; 

 
e. without a waiver being granted, it would be difficult for Company A to 

participate in tenders for large projects where it needed to form joint 
ventures with others to share risks and to pool resources together;  

 
f. Company A would hold a shareholders' meeting to ratify the formation of 

the JVCo which would give shareholders the opportunity to exercise their 
voting rights and to express their views at that meeting and that it would 
not give written shareholders' approval in lieu of holding a general 
meeting; 

 
g. the majority shareholders of a Company A would vote in favour of the 

resolutions to be proposed at the shareholders' meeting (which they would 
undertake to do so) and the resolutions would be carried; 

 
h. Company A could indicate in its announcement and shareholders' circular 

the intentions of its majority shareholders; 
 

i. if the majority shareholders had intended to vote against the formation of 
the JVCo, it would not be possible for directors to recommend to the 
shareholders that the formation of the JVCo be approved. If such an 
intention were known it would constitute material information requiring 
disclosure in a shareholders' circular; and 

 
j. Company A believed that the prior indication of the voting position of its 

majority shareholders in the shareholders' circular would not discourage 
minority shareholders from attending the general meeting to express and 
discuss their views on the formation of the JVCo. 

 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
4. Whether Company A should be granted a waiver from strict compliance with 

Listing Rule 14.49 which requires that a very substantial acquisition must be 
made conditional on approval by shareholders in general meeting. 
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APPLICABLE LISTING RULE OR PRINCIPLE 
 
5. Listing Rule 14.49 provides as follows: 
 

A very substantial disposal and a very substantial acquisition must 
be made conditional on approval by shareholders in general 
meeting. No written shareholders' approval will be accepted in lieu 
of holding a general meeting. The Exchange will require any 
shareholder and his associates to abstain from voting at the 
relevant general meeting on the relevant resolution(s) if such 
shareholder has a material interest in the transaction. Where any 
shareholder is required to abstain from voting, any vote of 
shareholders taken at the general meeting on the relevant 
resolution(s) must be taken on a poll. 

 
ANALYSIS 
 
6. The Transaction fell within the ambit of Listing Rule 14.49. 
 
7. The Exchange regards the purpose and ambit of Listing Rule 14.49 to be clear and 

unambiguous. Listing Rule 14.49 requires that a very substantial acquisition must 
be made conditional on approval by shareholders in general meeting and that no 
written shareholders' approval would be accepted in lieu of holding a general 
meeting. Given the potential significant impact of a very substantial acquisition 
on the issuer, opportunity should be given to shareholders to express their views 
at the general meeting and to exercise their voting rights at such meeting. Such 
rights, which are established under the Listing Rules, should be paid due respect, 
and that strict application of Listing Rule 14.49 was appropriate. 

 
 
DECISION 
 
8. The Exchange determined1 that the circumstances did not warrant the grant of the 

waiver requested and prior approval by shareholders in general meeting must be 
obtained for a very substantial acquisition. 

                                            
1 Footnote: This decision was upheld on review. 



HKEx LISTING DECISION 
Cite as HKEx-LD49-1 (March 2006) 
 

Summary  

Name of Party  Company A - a Main Board listed company. 

Subject Whether cosmetic changes and correction of spelling and 
grammatical errors to the hard copy of an annual report, a soft 
copy of which had been published on the Exchange's website 
could be made by Company A. 

Listing Rule Listing Rules 2.07(3), 2.07C(2) and 13.46(1). 

Decision The Exchange determined that subject to the overriding 
requirement that the original text (including any figures) must 
remain unchanged, Company A could make cosmetic changes to a 
copy of a corporate document such as to the hard copy of an 
annual report, a soft copy of which had been submitted to the 
Exchange for web publication. Subject to the listed issuer's 
judgment that the change(s) will not change the meaning of what 
was previously disclosed, spelling or grammatical error or change 
between upper and lower case lettering could also be made. 

 
 
SUMMARY OF FACTS 
 
1. When publishing its annual report, Company A would normally first submit a soft 

copy for publication on the Exchange's website.  
 
2. After the annual report had been published on the Exchange's website, Company 

A would require external professional help in the design and the publication of the 
hard copy of the soft copy that had already been published on the Exchange's 
website. 

 
3. Listing Rule 2.07C(2) provides that any copy of a document submitted for 

publication on the Exchange's website must be the same as the version sent by 
means permitted under the Exchange Listing Rules or published (as the case may 
be) by the issuer. Therefore, Company A was unsure as to what extent it could 
make minor changes to the hard copy of its annual report where a soft copy had 
already been published on the Exchange's website without a breach of the 
requirement under Listing Rule 2.07C(2). 

 
4. Company A sought guidance from the Exchange on the extent of cosmetic 

changes that could be made in the light of the requirement of Listing Rule 



2.07C(2). In particular, Company A sought the Exchange's determination on 
whether in publishing the hard copy of the annual report it could: 

 
a. amend colour; 
b. refine inter character word spacing (particularly for Chinese versions); 
c. amend line breaks for a more pleasing read; 
d. change upper case characters to lower case or vice versa; and 
e. re-write to correct grammatical error (but not change meaning). 
 

 
THE ISSUE RAISED FOR CONSIDERATION 
 
5. Whether cosmetic changes and correction of spelling and grammatical errors to 

the hard copy of an annual report, a soft copy of which had been published on the 
Exchange's website, could be made by Company A.  

 
 
APPLICABLE LISTING RULE OR PRINCIPLE 
 
6. Listing Rule 2.07(3) provides that: 
 

Listed issuers and new applicants must submit to the Exchange by 
electronic means a copy of any announcement, notice or other 
document which they are obliged to publish in the newspapers 
pursuant to or otherwise for the purposes of the Exchange Listing 
Rules for publication on the Exchange’s website on the same day 
as such announcement, notice or other document is to be published 
in the newspapers. Any copy of an announcement, notice or other 
document submitted for publication on the Exchange’s website 
must be the same as the version submitted for publication in the 
newspapers. …… 

 
7. Listing Rule 2.07C(2) provides that: 
 

Any copy of a document submitted for publication on the 
Exchange's website must be the same as the version sent by means 
permitted under the Exchange Listing Rules or published (as the 
case may be) by the issuer. ……  

 
8. Listing Rule 13.46(1) provides that: 
 

In the case of an issuer (other than an overseas issuer and a PRC 
issuer):— 

 
(a) Such issuer shall send to 

 



(i) every member of the issuer; and 
 
(ii) every other holder of its listed securities (not being 

bearer securities), a copy of either (A) its annual 
report including its annual accounts and, where the 
issuer prepares group accounts within the meaning 
of section 124(1) of the Companies Ordinance, the 
group accounts, together with a copy of the 
auditors’ report thereon, or (B) its summary 
financial report not less than 21 days before the date 
of the issuer’s annual general meeting and in any 
event not more than four months after the end of the 
financial year to which they relate. …… (emphasis 
added) 

 
 
ANALYSIS 
 
9. The Exchange noted that Company A had sought guidance from the Exchange 

only in respect of the publication of the hard copy of its annual report and not in 
respect of a copy of any "announcement, notice or other document" as described 
in Listing Rule 2.07(3) where a copy must be submitted to the Exchange by 
electronic means on the same day as such "announcement or notice or other 
document" is to be published in the newspapers or on the Exchange's website. In 
relation to the publication of the hard copy of an annual report, a longer time 
frame is permitted under Listing Rule 13.46(1).  

 
10. The Exchange noted that it may sometimes be necessary to fine-tune to improve 

the appearance of an annual report, a soft copy of which had already been 
published on the Exchange's website.   

 
11. The Exchange considered that any purely cosmetic changes, for example, as to 

colour tone, spacing or lay-out, for aesthetic reasons would be acceptable as long 
as the original text (including any figures) remained unchanged. In other words, 
the text (including any figures) in the copy submitted to the Exchange for web 
publication must be "the same" as the text (including any figures) in the fine-
tuned version of the annual report.  

 
12. The Exchange also recognised that there may be instances where Company A 

wished to correct a spelling or grammatical error or change between upper and 
lower case lettering. In such cases, the Company A would need to exercise its 
own judgment as to whether the change(s) would change the meaning of what 
was previously disclosed. If no such difference arises, the Exchange would not 
object to the amendment(s). 

 
 



DECISION 
 
13. The Exchange determined that subject to the overriding requirement that the 

original text (including any figures) must remain unchanged, Company A could 
make cosmetic changes to a copy of a corporate document such as to the hard 
copy of an annual report, a soft copy of which had been published on the 
Exchange's website. Subject to the listed issuer's judgment that the change(s) will 
not change the meaning of what was previously disclosed, spelling or 
grammatical error or change between upper and lower case lettering could also be 
made. 
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