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HKEx LISTING DECISION 
Cite as HKEx-LD87-1 (December 2009) 
 
 

 
Summary  

 
Parties Company A – a Main Board listing applicant and its subsidiaries 

 
Parentco – Company A’s controlling shareholder which was listed 
on a foreign exchange  

Subject Whether to allow Parentco to complete Company A’s 
reorganisation immediately after listing    

Listing Rules Rule 8.04 

Decision The Exchange allowed Company A’s reorganisation to be 
completed immediately after listing subject to:- 
 

a. there must be clear disclosure in the listing document of 
the steps of the reorganisation and that the reorganisation 
would only complete immediately after listing; 

b. there must be an effective mechanism to ensure the 
reorganisation would take place immediately after listing 
and that the IPO proceeds would be applied as disclosed in 
the listing document; 

c. Company A must be able to obtain all governmental and 
third party approvals and consents for the listing and 
reorganisation before the listing document date;  

d. Company A’s directors, sponsors and legal advisers must 
provide written confirmations on the due completion of the 
reorganisation; and  

e. Company A must make an announcement on the listing 
date on the due completion of the reorganisation. 
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SUMMARY OF FACTS  
 
1. Parentco operated its business in Country X and Country Y.  Parentco proposed to 

spinoff its operation in Country Y to effect a separate listing of Company A on 
the Main Board.    

 
2. Company A was a shell company with no track record and its reorganisation 

would involve using the IPO proceeds to acquire Parentco’s operation in Country 
Y.  Parentco proposed to complete the reorganisation immediately after listing 
because the reorganisation was solely to effect the separate listing of Company A. 
Without Company A’s listing, Parentco would not adopt this corporate structure. 

 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
3. Whether to allow Parentco to complete Company A’s reorganisation immediately 

after listing.    
 
 
APPLICABLE LISTING RULES OR PRINCIPLE 
 
4. Rule 8.04 requires both the issuer and its business, in the opinion of the Exchange, 

be suitable for listing. 
 
 
THE ANALYSIS  
 
5. There is no specific rule requiring when a new applicant should complete its 

group reorganisation for listing.  New applicants normally complete their 
reorganisation before the prospectus.  This provides certainty on the subject 
matter of the listing. If the reorganisation is only completed after listing, the 
concern is that the newly listed company is still technically a shell company and 
the reorganisation remains uncertain.   

 
6. The Exchange noted that the reorganisation of Company A involved the spin-off 

of Parentco’s operation for a separate listing on the Exchange.  This was not for 
the purpose of circumventing the Listing Rules.  The proposed reorganisation did 
not affect Company A’s ability to satisfy the ownership and management 
continuity requirements. 

 
7. To ensure there would be sufficient financial information on the subject matter of 

the listing, Company A’s accountants’ report would have to include: 
 

a. the stand-alone accountants’ report on Company A (essentially a shell 
company);  
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b. the combined historical financial information of the business to be 
acquired from Parentco, ie. the spun-off entity, the subject of the listing; 
and  

 
c. the proforma financial information for the post-IPO group reflecting the 

application of the IPO proceeds and the acquisition of the spun-off entity 
from Parentco in accordance with Rules 4.28 and 4.29, except that it 
would only reflect the changes to Company A’s equity and additional 
paid-in capital. This deviation was acceptable because the acquisition 
would have no impact on the proforma financial results and cash flows, 
and the Exchange was satisfied that this presentation would be adequate to 
reflect the effect of the acquisition. 

 
8. The Exchange took the view that Parentco’s proposal to list Company A was 

similar to the approach in listing Real Estate Investment Trusts (REITs).  In REIT 
listings, the listed entity is formed solely to hold the investment portfolio, which 
is acquired a split-second after listing using the IPO proceeds.   

 
 
THE DECISION 
 
9. The Exchange allowed Company A’s reorganisation to be completed immediately 

after listing subject to:  

a. there must be clear disclosure in the listing document on the steps of the 
reorganisation and that the reorganisation would only complete 
immediately after listing; 

b. there must be an effective mechanism to ensure the reorganisation would 
take place immediately after listing and that the IPO proceeds would be 
applied as disclosed in the listing document; 

c. Company A must be able to obtain all governmental and third party 
approvals and consents for the listing and reorganisation before the listing 
document date;  

d. Company A’s directors, sponsors and legal advisers must provide written 
confirmations on the due completion of the reorganisation; and 

e. Company A must make an announcement on the listing date on the due 
completion of the reorganisation. 
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HKEx LISTING DECISION 

Cite as HKEx-LD86–1 (December 2009) (Updated in April 2014) 

 

 

Summary  

Party  Company  A - a Main Board applicant and its subsidiaries   

Subject How Company A should deal with material changes of circumstances 

after the issue of the prospectus  

Listing Rules Rules 2.03(2); 11.07; 11.13; Paragraphs 2 and 3(2) of Practice Note 6; 

HKEx-LD61-1 

Decision 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Company A must:  

 

a. issue a supplemental prospectus to update investors of the 

material change made to the prospectus;  

 

b. give applicants who had applied for its shares a right to withdraw 

their subscriptions. Unless Company A received positive 

confirmations from these applicants to proceed with their 

subscriptions, their applications must be rejected (opt-in 

approach); 

 

c. make every possible effort to contact the applicants so that they 

had an opportunity to make an actual choice rather than a 

‘choice’ by default; 

 

d. ensure that the revised listing timetable would not unduly delay 

the listing process; and 

 

e. apply to the Securities and Futures Commission (SFC) for all 

necessary exemptions under the Companies (Winding Up and 

Miscellaneous Provisions) Ordinance (Cap. 32) for the issue of 

the supplemental prospectus (Updated in April 2014). 
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SUMMARY OF FACTS 

 

1. Company A issued a prospectus on Day 1 
1
 for its public offer of shares which 

comprised  a public offer tranche and a placing tranche.   

 

2. The original listing timetable in the prospectus was: 

 

            Table 1: Original Listing Timetable  

 

Event Timeline 

Application lists opened Before noon, Day 15  

Application lists closed  Noon, Day 15  

Announcement of the allotment results  Day 21  

Dispatch of share certificates to wholly or 

partially successful applications in the public offer 

tranche   

Day 21  

Dispatch of refund cheques to wholly or partially 

unsuccessful applications in the public offer 

tranche  

Day 21  

Dealings in shares of Company A on the 

Exchange  

Day 22  

 

   

3. Shortly after the subscription lists closed, Company A decided to reduce the offer 

price by approximately 10 per cent. It received about 450 valid applications under the 

public offer tranche. 

 

4. Company A applied to the Exchange for consent to issue a supplemental prospectus 

which would include : 

 

a. the revised offer price; 

 

b. information about the withdrawal of share applications - applicants who had 

made valid applications would be deemed to withdraw them if no positive 

confirmations to continue with the applications were received within a 

specified period. Only those eligible applicants who confirmed their 

applications in a prescribed matter would receive share allocations;  

 

c. the arrangements for notifying applicants of the arrangements to confirm their 

applications; 

 

d. consequential amendments to the prospectus as a result of the revised offer 

price, eg. revised market capitalisation, revised price/earnings multiple; 

revised unaudited pro forma adjusted net tangible assets; revised disclosure on 

use of proceeds; a statement relating to Company A’s working capital 

adequacy; revised underwriting obligations; etc. 

 

e. the revised listing timetable: 

                                                 
1
 The reference to days is to business days. 
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Table 2: Revised Listing Timetable  
 

Event Timeline 

Disclosure of allotment results  Day 21  (no change) 

Issue of supplemental prospectus Day 21 to Day 23  

Refund of subscription monies for valid or 

invalid applications (Note)  

Day 21  

The period during which eligible 

applicants could, if they wished, confirm 

their applications 

Day 21 to Day 23  

Announcement of the allotment results 

taking into account confirmed applications   

Day 25  

Dispatch of share certificates  Day 25  

Dispatch of refund cheques to 

unconfirmed valid applications  

Day 26  

Dealings in shares of Company A on the 

Exchange 

Day 26  

 

Note:    Full refund for invalid applications; for valid applications, refund would be the 

difference between the price payable on application and the revised share offer price. 

 

THE ISSUE RAISED FOR CONSIDERATION 

 

5. How Company A should deal with material changes of circumstances after issue of 

the prospectus. 

 

 

APPLICABLE LISTING RULES OR PRINCIPLE 

 

General Principles 

 

6. Rule 2.03(2) sets out the general principles: 

 

The Exchange Listing Rules reflect currently acceptable 

standards in the market place and are designed to ensure that 

investors have and can maintain confidence in the market and in 

particular that:-  

… 

 

(2)  the issue and marketing of securities is conducted in a fair 

and orderly manner and that potential investors are given 

sufficient information to enable them to make a properly 

informed assessment of an issuer and, in the case of a 

guaranteed issue, the guarantor and of the securities for 

which listing is sought; 

 

 

 

 



 4 

Supplementary listing document  

7. Rule 11.07 states that all listing documents must: 

                     as an overriding principle, contain such particulars and 

information which, according to the particular nature of the issuer 

and the securities for which listing is sought, is necessary to 

enable an investor to make an informed assessment of the 

activities, assets and liabilities, financial position, management 

and prospects of the issuer and its profits and losses and of the 

rights attaching to such securities.  

8. Rule 11.13 requires that: 

 

If at any time after the issue of the listing document or a 

supplementary listing document as provided for by this rule and 

before the commencement of dealings in any securities, the issuer 

becomes aware that:- 

 

(1) there has been a significant change affecting any matter 

contained in the listing document; or 

 

(2) a significant new matter has arisen, the inclusion of 

information in respect of which would have been required to be 

in the listing document if it had arisen before the listing 

document was issued, 

 

the issuer shall, as soon as practicable, submit to the Exchange 

for its review and, once the Exchange has confirmed that it has 

no further comments thereon, issue a supplementary listing 

document giving details of the change or new matter, unless the 

Exchange agrees otherwise. 

 

For the purpose “significant” means significant for the purpose of 

making an informed assessment of the matters mentioned in Rule 

11.07 above. 

 

Certainty of Offer Periods  

 

9. Paragraph 2 of Practice Note 6 of the Listing Rules states that: 

 

  …the Exchange places particular importance on the details 

relating to an offer period set out in listing documents issued in 

support of an offer of securities.  The Exchange considers the 

details of an offer period to be a material term of the listing 

document which must be relied upon by all investors and which 

should remain the same for all investors.  Furthermore, in order 

to ensure that all investors are treated fairly and equally, and so 

that there is no confusion or uncertainty surrounding the offer 
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period, the offer period set out in the listing document should 

not normally be revised or extended. 

 

10. Paragraph 3(2) of Practice Note 6 states that: 

 

subject to any such qualifications acceptable to the Exchange, 

the closing date of the offer period and the period during which 

the subscription list is open, as stated in the listing document, 

may not be revised or extended and may not be subject to any 

unilateral right on the part of the issuer, the underwriter or any 

other person to revise or extend such date or period or to open 

the subscription list. 

 

Prospectus Requirements under the Companies (Winding Up and Miscellaneous 

Provisions) Ordinance (Cap. 32) (Updated in April 2014) 

 

11. Section 44A(1) of the Companies (Winding Up and Miscellaneous Provisions) 

Ordinance (Cap. 32) provides that no allotment shall be made of any shares in or 

debentures of a company in pursuance of a prospectus issued generally and no 

proceedings shall be taken on applications made in pursuance of a prospectus issued 

generally until the beginning of the 3
rd

 day after that on which the prospectus is first 

so issued or such later time (if any) as may be specified in the prospectus.  The 

Ordinance refers to ‘the beginning of the said 3
rd

 day or such later time’ as ‘the time 

of the opening of the subscription lists’. This requirement applies to the issue of a 

supplemental prospectus or a replacement prospectus. 

12. An issuer may supplement or amend information contained in a prospectus which has 

already been registered under the Companies (Winding Up and Miscellaneous 

Provisions) Ordinance (Cap. 32) under the Twentieth Schedule to the Ordinance.  

Prospectus provisions in Part II or XII of the Companies (Winding Up and 

Miscellaneous Provisions) Ordinance (Cap. 32), including the content requirements in 

the Third Schedule, will apply, unless those provisions are not applicable or fall 

within the exemption power of the SFC and are exempted under section 38A(1) (for 

Hong Kong companies)/ section 342(1) (for overseas companies).  

 

THE ANALYSIS 

 

General  

 

13. In line with the Exchange’s decision in HKEx-LD61-1 published in July 2008, the 

Exchange considers a downward revision of the IPO share offer price a material 

change of circumstances requiring the issue of a supplemental prospectus.  

 

14. The financial industry as a whole has not adopted any fixed procedures for handling 

matters resulting from the issue of a supplemental prospectus. As a general rule, the 

Exchange’s practice is to require the issuer, where appropriate, to extend the offer 

period and/or grant a right of withdrawal to applicants who have submitted 

applications under the original prospectus.  Further, the issuer must satisfy the 

Exchange that it has in place arrangements to ensure that the issue and marketing of 
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securities is conducted in a fair and orderly manner.   

 

15. In determining what withdrawal mechanism arrangements are appropriate, the 

Exchange expects the issuer to take into account: 

 

a. the number of applicants, under the public offer tranche, who have submitted 

valid applications;  

 

b. the arrangements for notifying the successful applicants subscribing through 

various subscription methods of their withdrawal right and related information. 

The issuer must use best endeavours to contact each individual successful 

applicant, either directly or indirectly through brokers, banks or other 

intermediaries, to inform them of the relevant information; and  

 

c. giving investors sufficient time to digest new information in the supplemental 

prospectus to enable them to make an informed decision whether to continue 

with or withdraw their investments. 

 

Precedent cases  

 

16. Withdrawal mechanism was considered in two previous cases:  

 

            Case 1 

 

17. Issuer 1 issued a supplemental prospectus because new material information relating 

to a judicial review on the issuer’s listing emerged after publication of the prospectus. 

Issuer 1 provided options to the applicants to withdraw their share subscription 

applications.  An opt-out approach was adopted under which applicants who wanted 

to withdraw were asked to submit withdrawal forms within three business days after 

the issue of the supplemental prospectus.  If applicants did not submit their 

withdrawal forms, their applications remained valid.  The number of applications 

received under the public offer prior to the issue of the supplemental prospectus was 

over 11,000 and over 20 per cent of the applicants opted to withdraw. 

 

           Case 2 

 

18. Issuer 2 proposed a reduction in offer price after the prospectus date as a result of 

deterioration of market conditions. Issuer 2 provided options to applicants to 

withdraw. The Exchange decided that Issuer 2 must obtain positive confirmations 

from applicants before it could bind them to their subscriptions (ie. opt-in to continue).  

If applicants did not reconfirm their applications, their applications would be rejected.  

Applicants were given three business days to reconsider whether to confirm their 

applications.  The number of valid applications received under the public offer was 

over 800 and over 80 per cent of the applicants opted to confirm their applications.  

 

 

 

 

 

 



 7 

19. Although both opt-out and opt-in approaches have been accepted in withdrawal 

arrangements, the Exchange considers that the opt-in arrangement is better for 

investor protection because:  

 

a. the requirement for positive confirmation avoids deeming inaction an 

affirmation where the terms of the original offer have changed materially; and 

 

b. at worst, an applicant wrongly rejected under an opt-in arrangement (ie. where 

the default position applies) loses an opportunity to make money if the share 

price rises in the aftermarket.  By contrast, the loss of a wrongly accepted 

applicant under an opt-out arrangement could be an out-of-pocket loss if the 

shares perform badly after listing.  

 

20. However, if the number of share applications is large, the withdrawal arrangements 

adopted in the precedent cases may not be practicable. In those cases, the offering 

may have to be terminated and relaunched.  

 

Factual Application  

 

21. The Exchange noted that: 

 

a. like the precedent cases, the eligible applicants were given reasonable time 

(three business days) to reconsider their investment in Company A; 

 

b. there were fewer applications in the public offer than in the precedent cases; 

 

c. Company A agreed to make every possible effort to contact applicants to 

enable them to make an actual choice whether to confirm their subscriptions. 

 

22. Based on the revised timetable and the disclosures in the supplemental prospectus, the 

Exchange was satisfied that Company A should be able to handle the potential 

administrative implications of the opt-in approach.   

 

 

THE DECISION 

 

23. The Exchange decided that Company A must:  

 

a. issue a supplemental prospectus to update investors of the material change 

made to the prospectus;  

 

b. give applicants who had applied for its shares a right to withdraw. Company A 

had to receive positive confirmations from these applicants to proceed, failing 

which their applications would be rejected; 

 

c. make every possible effort to contact applicants so that they would have an 

opportunity to make an actual choice rather than a ‘choice’ by default;  

 

d. ensure that the revised listing timetable for listing would not unduly delay the 

listing process; and 
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e. apply to the SFC for all necessary exemptions under the Companies (Winding 

Up and Miscellaneous Provisions) Ordinance (Cap. 32) for the supplemental 

prospectus (eg. exemptions from Section 38(1) and Section 44A of the 

Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap. 32)) 

(Updated in April 2014). 
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HKEx LISTING DECISION     

Cite as HKEx-LD82-1 (Published in December 2009) (Updated in July 2014) 

 

 

Summary 

 

Parties  Company X – a Main Board listed company  

 

Partners – certain multinational corporations who would set up 

joint ventures with Company X  

 

Subject Whether the Exchange would grant Company X a waiver and not 

require written agreements for the continuing connected 

transactions with the Partners  

 

Listing Rules Main Board Listing Rule 14A.51 

 

Decision 

 

The Exchange granted Company X a waiver and did not require 

written agreements for the continuing connected transactions with 

the Partners  

 

 

 

SUMMARY OF FACTS 

 

1. Group X was principally engaged in design, manufacturing and sale of machinery 

and equipment in some technology intensive industries.  

 

2. Company X would set up joint ventures with the Partners to enhance its 

competitiveness.   As these joint ventures would be Company X’s subsidiaries 

and each Partner would hold more than 10% interest in one or more of the joint 

ventures, the Partners would be connected persons of Company X.      

 

3. Under the joint venture arrangements, Company X and/or its subsidiaries would 

enter into various types of transactions with the Partners (the Transactions), 

including transfer of technology for production to the group, and sale and 

purchase of components and products to and from the group.  The Transactions 

would be continuing connected transactions for Company X.  

 

4. Company X proposed to seek independent shareholder approval of the 

Transactions and their annual caps for the next 3 years.  Company X sought a 

waiver from Rule 14A.51 so that it would not be required to enter into framework 

agreements for the Transactions with the Partners for the following reasons: 

 

a. Compliance with the Rule would be unduly burdensome.  All Partners were 

well-known multinational enterprises operating independently of Company X.    



 2 

Company X had undergone lengthy negotiation with the Partners and 

experienced great difficulty in getting the Partners to sign the framework 

agreements for the Transactions.   

 

b. The Transactions would form an integral part of the business alliance between 

Company X and the Partners, and were important to Company X’s business.  

If Company X were unable to enter into the Transactions because of the 

Partners’ refusal to sign the framework agreements, this would be detrimental 

to Company X’s interests.   

 

c. The Partners were connected persons of Company X only because of their 

substantial shareholding in the joint ventures.  The business relationship 

between each Partner and Company X was of an arm’s length nature.  Given 

this, there was no concern of the Partners unduly influencing Company X’s 

action to the detriment of its minority shareholders.    

 

d. The circular would contain details of the Transactions including the identities 

of the counterparties, the nature of the Transactions, the basis for determining 

the consideration and the annual caps.  Company X would re-comply with the 

connected transaction rules for any transactions with the Partners outside the 

established framework set out in the circular. 

 

e. There would be a written agreement between Company X (or its subsidiary) 

and the relevant Partner for each Transaction which would be on normal 

commercial terms and in the interest of Company X’s shareholders as a whole.   

 

f. Company X would comply with all other applicable connected transaction 

rules for the Transactions.    

 

5. Company X would seek independent shareholder approval of this waiver 

application together with the Transactions and their annual caps at the general 

meeting.   Details of the waiver application would be disclosed in the circular for 

the Transactions.   

 

 

ISSUE   

 

6. Whether the Exchange would grant Company X a waiver and not require written 

agreements for the Transactions. 
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APPLICABLE LISTING RULES OR PRINCIPLES  

 

7. Rule 14A.51 provides that: 

 

A written agreement for a continuing connected transaction must 

contain the basis for calculating the payments to be made.  

Examples include sharing of costs incurred by the parties, unit 

prices for goods or services provided, annual rental for leasing a 

property, or management fees based on a percentage of the total 

construction cost. 

 

8. Rule 14A.52 provides that: 

 

The period for the agreement must be fixed and reflect normal 

commercial terms or better.  It must not exceed three years except 

in special circumstances where the nature of the transaction 

requires a longer period.  In this case, the listed issuer must appoint 

an independent financial adviser to explain why the agreement 

requires a longer period and to confirm that it is normal business 

practice for agreements of this type to be of such duration. 

 

9. Rule 14A.53 provides that: 

 

The listed issuer must set an annual cap (the “cap”) for the 

continuing connected transaction.  The cap must be: 

 

(1)  expressed in monetary terms;  

 

(2) determined by reference to previous transactions and figures 

in the published information of the listed issuer’s group.  If 

there were no previous transactions, the cap must be set 

based on reasonable assumptions; and 

 

(3) approved by shareholders if the transaction requires 

shareholders’ approval.   

 

10. Rule 14A.54 provides that: 

 

The listed issuer must re-comply with the announcement and 

shareholders’ approval requirements before: 

 

(1) the cap is exceeded; or 

 

(2) it proposes to renew the agreement or to effect a material 

change to its terms. 
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Note: The revised or new cap(s) will be used to calculate the 

percentage ratios for classifying the continuing connected 

transaction.  

 

ANALYSIS 

 

11. Continuing connected transactions are connected transactions involving the 

provision of goods and services or financial assistance, carried out on a 

continuing or recurring business and expected to extend over a period of time.  

They are usually transactions in the ordinary and usual course of business. 

 

12. For a continuing connected transaction, Rule 14A.51 requires an issuer to enter 

into a written agreement with the connected person for a fixed period, which must 

set out the basis of determining the consideration for the transaction.  This will 

help shareholders assess the terms of the transaction.   

 

13. The Exchange considered the following factors when assessing Company X’s 

waiver application: 

 

- the Partners’ identities and connectedness with Company X, and the practical 

difficulty in getting them to sign the framework agreements; and 

 

- despite the absence of a framework agreement, Company X had taken 

reasonable steps to ensure sufficient information about the Transactions would 

be provided to its shareholders to make an informed assessment, including the 

framework for determining the terms of the Transactions.  The information 

provided in the circular would be comparable to normal cases where a 

framework agreement was signed and the terms disclosed in the circular.  

Company X would need to re-comply with the connected transaction rules for 

any transactions with the Partners outside the established framework set out in 

the circular.  The granting of the waiver would be unlikely to result in undue 

risks to its shareholders.  

 

DECISION 

 

14. The Exchange granted Company X a waiver and did not require written 

agreements for the Transactions. 
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HKEx LISTING DECISION 

Cite as HKEx-LD81-2 (Published in December 2009) (Updated in July 2014) 

 

 

Summary 

 

Parties  Company X – a Main Board listed company  

 

The Target – a private company which Company X proposed to 

acquire 

 

Company A – a private company holding a 60% interest in the 

Target 

 

Minority Shareholders – two independent third parties holding a 

40% interest in the Target 

 

Company B – a company listed on the Exchange. It was also 

Company X’s controlling shareholder and Company A’s 

subsidiary 

 

Subject Whether Company B had a material interest in Company X’s 

proposed acquisitions of the Target from Company A and the 

Minority Shareholders 

 

Listing Rules Main Board Listing Rules 2.15, 14A.36 

 

Decision 

 

Company B had a material interest in the proposed acquisitions 

 

 

 

SUMMARY OF FACTS 

 

1. Company X proposed to acquire the entire interest in the Target, 60% from 

Company A and 40% from the Minority Shareholders (the 1
st
 Acquisition and 2

nd
 

Acquisition respectively).  

 

2. The simplified shareholding structures showing the relationship among these 

parties before and after the acquisitions is below:  
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Before the acquisitions 

 
  

Minority Shareholders 

 

  

Company A 

 

       

40%   60%    >50% 

       

   

Target 

 

  

Company B 

     

    >30% 

     

    

Company X 

 

 

After the acquisitions 

 
 

Company A 

 

  

>50% 

 

Company B 

 

  

>30% 

 

Company X 

 

  

100% 

 

Target 

 

 

3. The acquisitions would be agreed separately and independently; they would not 

be inter-conditional on each other.   

 

4. Company B was Company X’s controlling shareholder.  As Company A was the 

holding company of Company B and therefore a connected person of Company X, 

the 1
st
 Acquisition was a connected transaction for Company X under Rule 

14A.25.  

 

5. While the Minority Shareholders were not connected persons, the 2
nd

 Acquisition 

was a connected transaction for Company X under Rule 14A.28because Company 

A was a substantial shareholder of the Target.     
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6. Company X submitted that Company B should not be required to abstain from 

voting on the resolution to approve each of the acquisitions because: 

 

The 1
st
 Acquisition 

 

● Company B did not have any interest in the Target.  It was not a party to the 

acquisition.   

 

● Company B was a listed company.  Despite being a subsidiary of Company A, 

Company B’s voting decision at Company X’s general meeting should not 

automatically be deemed to be that of Company A.   The common directors of 

Company A and Company B would abstain from voting on Company B’s 

board resolutions regarding the vote to be cast on the resolution to approve the 

1
st
 Acquisition at Company X’s general meeting.  

 

The 2
nd

 Acquisition 

 

● Company A and Company B had no control over any of the Minority 

Shareholders and was unable to exert influence on any of them with respect to 

the acquisition. 

 

● The 1st and 2nd Acquisitions were not inter-conditional on each other.  

Neither Company A nor Company B would derive any benefit from the 2nd 

Acquisition. 

 

   

ISSUE  

 

7. Whether Company B had a material interest in the proposed acquisitions.  

 

 

APPLICABLE LISTING RULES OR PRINCIPLES  

 

8. Rule 2.15 provides that: 

 

Where a transaction or arrangement of an issuer is subject 

to shareholders’ approval under the provisions of the 

Exchange Listing Rules, any shareholder that has a material 

interest in the transaction or arrangement shall abstain from 

voting on the resolution(s) approving the transaction or 

arrangement at the general meeting.  

 

Note:  For the avoidance of doubt, any provision in the 

Exchange Listing Rules requiring any other person 

to abstain from voting on a transaction or 

arrangement of an issuer which is subject to 
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shareholders’ approval shall be construed as being 

in addition to the requirement set out in rule 2.15. 

 

9. Rule 2.16 provides that: 

 

For the purpose of determining whether a shareholder has a 

material interest, relevant factors include: 

 

(1) whether the shareholder is a party to the transaction 

or arrangement or a close associate  of such a party; 

and  

 

(2) whether the transaction or arrangement confers 

upon the shareholder or his close associate a benefit 

(whether economic or otherwise) not available to 

the other shareholders of the issuer.  

 

There is no benchmark for materiality of an interest nor 

may it necessarily be defined in monetary or financial 

terms.  The materiality of an interest is to be determined on 

a case by case basis, having regard to all the particular 

circumstances of the transaction concerned.  

 

Note: The references to “close associate” shall be 

changed to “associate” where the transaction or 

arrangement is a connected transaction under 

Chapter 14A. 

 

10. Rule 14A.25 provides that: 

 

Any transaction between a listed issuer’s group and a 

connected person is a connected transaction. 

 

11. Rule 14A.28 provides that: 

 

A listed issuer’s group acquiring an interest in a company 

(the “target company”) from a person who is not a 

connected person is a connected transaction if the target 

company’s substantial shareholder: 

 

(1) is, or is proposed to be, a controller.  A “controller” 

is a director, chief executive or controlling 

shareholder of the listed issuer; or 

 

(2) is, or will, as a result of the transaction, become, an 

associate of a controller or proposed controller.   
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12. Rule 14A.36 provides that: 

 

 The connected transaction must be conditional on 

shareholders’ approval at a general meeting held by the 

listed issuer.  Any shareholder who has a material interest 

in the transaction must abstain from voting on the 

resolution. 

 

ANALYSIS 

 

13. Rule 2.16 provides a non-exhaustive list of factors to determine whether a 

shareholder has a material interest for the purposes of the Listing Rules.  It also 

states that there is no benchmark for materiality of an interest nor may it 

necessarily be defined in monetary or financial terms.    

 

The 1
st
 Acquisition  

 

14. The 1
st
 Acquisition involved Company B’s associate (i.e. Company A) disposing 

of its interest in the Target to Company X for a consideration.  It fell within the 

circumstances described in Rule 2.16 and the Exchange considered Company B to 

have a material interest in the acquisition.  Company X’s submission was not 

sufficient to address the potential abuse of connected persons taking advantage of 

their positions in the acquisition.   

 

The 2
nd

 Acquisition 

 

15. Rule 14A.28 expands the definition of connected transaction to include an 

acquisition of interests in a target company from independent parties where a 

substantial shareholder (not the vendor) of the target company is a controlling 

shareholder or its associate (i.e. the connected person). Under these circumstances, 

it is possible for the connected person to indirectly benefit from and/or influence 

the transaction.  The 2nd Acquisition is a connected transaction because Company 

A is the substantial shareholder of Target and it is its association with Company B 

that results in the transaction being classified as a connected transaction under the 

Rule.  Company B has a material interest in the acquisition which may not be 

expressed in monetary or financial terms. 

 

 

DECISION 

 

16. Company B had a material interest in the proposed acquisitions.  
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HKEx LISTING DECISION 

Cite as HKEx-LD81-1 (Published in December 2009) (Updated in July 2014) 

 

 

Summary 

 

Parties  Company X – a Main Board listed company  

 

Company A – a private company holding a 60% interest in 

Company X and an 80% interest in the Target 

 

Company B – a private company holding a 10% interest in 

Company X and a 20% interest in the Target  

 

The Target – a private company in which Company X proposed to 

acquire an 80% interest from Company A 

 

Subject Whether Company B had a material interest in Company X’s 

proposed acquisition of Company A’s 80% interest in the Target 

 

Listing Rules Main Board Listing Rules 2.15, 14A.36 

 

Decision 

 

Company B did not have a material interest in the acquisition   

 

 

 

SUMMARY OF FACTS 

 

1. Company X proposed to acquire Company A’s 80% interest in the Target to 

facilitate its business expansion in overseas markets.  The Target was engaged in 

a similar line of business to Company X.  It had been Company A’s intention to 

inject its interest in the Target into Company X to increase the group’s business 

synergies and overall competitiveness. 

 

2. The simplified shareholding structures before and after the acquisition are set out 

below: 

 

Before the acquisition 

 

 

 

 

 

 

80% 20% 60% 10% 

Company A Company B Company B Company A 

Company X Target 
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After the acquisition 

 

 

 

 

 

 

 

 

 

 

3. As Company A was the controlling shareholder of Company X, the acquisition 

was a connected transaction for Company X and was subject to approval by its 

independent shareholders.  Company A would abstain from voting on the 

resolution to approve the acquisition. 

  

4. Company B was a substantial shareholder of Company X.  Company X submitted 

that it should not be required to abstain from voting because: 

 

a. Company B was not a party to the acquisition.   

 

b. Company B was not an associate of Company A.  Company A and Company 

B were independent of each other. 

 

c. Company X was a subsidiary of Company A.  The Target’s shareholder 

agreement between Company A and Company B already provided that 

Company A’s transfer of its interest in the Target to Company X was 

permitted and no consent from Company B was required.   

 

d. Company B’s rights and obligations as a shareholder of the Target remained 

unchanged before and after the acquisition. 

 

e. Despite Company B’s interest in both the Target and Company X, any benefit 

that might accrue to Company X as a result of the acquisition would only be 

relevant to Company B as a shareholder of Company X.  Company B’s 

position did not differ from the position of Company X’s other shareholders.  

 

 

ISSUE   

 

5. Whether Company B had a material interest in Company X’s proposed 

acquisition of Company A’s 80% interest in the Target. 

 

 

60% 10% 

80% 20% 

Company A 

Company X 

Company B 

Target 
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APPLICABLE LISTING RULES OR PRINCIPLES  

 

6. Rule 2.15 provides that: 

 

Where a transaction or arrangement of an issuer is subject 

to shareholders’ approval under the provisions of the 

Exchange Listing Rules, any shareholder that has a material 

interest in the transaction or arrangement shall abstain from 

voting on the resolution(s) approving the transaction or 

arrangement at the general meeting.  

 

Note:  For the avoidance of doubt, any provision in the 

Exchange Listing Rules requiring any other person 

to abstain from voting on a transaction or 

arrangement of an issuer which is subject to 

shareholders’ approval shall be construed as being 

in addition to the requirement set out in rule 2.15. 

 

7. Rule 2.16 provides that: 

 

For the purpose of determining whether a shareholder has a 

material interest, relevant factors include: 

 

(1) whether the shareholder is a party to the transaction 

or arrangement or a close associate of such a party; 

and  

 

(2) whether the transaction or arrangement confers 

upon the shareholder or his close associate a benefit 

(whether economic or otherwise) not available to 

the other shareholders of the issuer.  

 

There is no benchmark for materiality of an interest nor 

may it necessarily be defined in monetary or financial 

terms.  The materiality of an interest is to be determined on 

a case by case basis, having regard to all the particular 

circumstances of the transaction concerned.  

 

Note: The references to “close associate” shall be 

changed to “associate” where the transaction or 

arrangement is a connected transaction under 

Chapter 14A. 
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8. Rule 14A.36 provides that: 

 

 The connected transaction must be conditional on 

shareholders’ approval at a general meeting held by the 

listed issuer.  Any shareholder who has a material interest 

in the transaction must abstain from voting on the 

resolution. 

 

 

ANALYSIS 

 

9. In this case, the acquisition was a connected transaction for Company X because 

of the connectedness of Company A but not Company B.  It involved Company A 

transferring an interest in the Target to its subsidiary (i.e. Company X), and 

Company B’s interest in the Target would remain unchanged.  The Exchange 

accepted that as a substantial shareholder of Company X, Company B’s interest in 

the acquisition aligned with the interest of Company X’s minority shareholders.    

 

 

DECISION 

 

10. Company B did not have a material interest in Company X’s proposed acquisition 

of Company A’s 80% interest in the Target.  
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HKEx LISTING DECISION 
HKEx-LD79-1 (October 2009)  
 

Summary  

Parties  Company A - a Main Board applicant listed on a foreign exchange  
 
Parentco - Company A’s largest single and controlling shareholder   

Subject Whether to waive Rule 10.07(1)(b) to allow dilution of Parentco’s 
interest in Company A  from conversion of convertible bonds issued by 
Company A. 

Listing Rules Rule 10.07(1)(b) and 10.08; HKEx-LD41-3; HKEx-LD68-1 

Decision 
 
 
 

The Exchange waived Rule 10.07(1)(b) to enable dilution of Parentco’s 
interest in Company A during the second 6-month period following  its 
listing, subject to: 
 
a. Parentco’s undertaking not to dispose of any of its interests in 

Company A in the first 12 months after its listing, except for the 
dilution of its interest from the issue of conversion shares; and 

 
b. Company A making satisfactory disclosure in the prospectus and 

regular reports after listing.    
 

 
 
SUMMARY OF FACTS 

1. Company A was listed on a foreign exchange and it sought a dual primary listing by 
way of introduction on the Main Board.   

2. It proposed to enter into an agreement with certain potential investors before listing 
for the issue of convertible bonds convertible at the option of the investors 6 months 
after its listing. Upon conversion, Parentco’s shareholding in Company A might be 
diluted to below 30% according to the conversion formula based on the latest market 
price of the shares. Company A applied for a waiver from Rule 10.07(1)(b). 

 
 
THE ISSUE RAISED FOR CONSIDERATION 

3. Whether to waive Rule 10.07(1)(b) to allow dilution of Parentco’s interest in 
Company A  from  conversion of convertible bonds issued by Company A. 
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APPLICABLE LISTING RULES OR PRINCIPLE 

4. Rule 10.07(1)(b) provides that the controlling shareholder of an issuer (as shown in 
the listing document) shall not, during the second 6-month period after the listing of 
the issuer’s shares on the Exchange, dispose of any shares if, immediately following 
the disposal, it would cease to be a controlling shareholder. 

5. Rule 10.08 provides that, with certain exceptions, no further shares of an issuer may 
be issued or form the subject of any agreement to issue within 6 months from the date 
on which securities of the issuer first commence dealing on the Exchange.  

 
 
THE ANALYSIS 

6. The spirit of Rule 10.07(1) is to require the controlling shareholder to demonstrate its 
commitment to the issuer during the early stage of its listing on the Exchange. This is 
to protect investors by preventing dilution of their interests and changes in the 
shareholding structure during the early stage of listing.  

7. For a waiver of Rule 10.07(1)(b) to be granted, Company A must demonstrate to the 
satisfaction of the Exchange: 

a. how the commitment of the controlling shareholder is fulfilled; and 

b. how the interests of the shareholders will be protected. 

8. The Exchange considers that Rule 10.07(1)(b) applies to a deemed disposal resulting 
in a dilution of the controlling shareholder’s interest from the issue of shares by the 
issuer. 

Precedent Cases 

9. Listing Decision HKEx-LD41-3 describes the factors that the Exchange considered in 
granting a Rule 10.08 waiver to allow a GEM issuer transferring to the Main Board to 
issue shares within 6 months after the transfer and a  Rule 10.07 waiver to allow a 
deemed disposal of the controlling shareholders’ interests.   

10. Listing Decision HKEx-LD68-1 describes the factors the Exchange considered in 
granting a similar Rule 10.08 waiver to an issuer listed on a foreign exchange and 
which was seeking a dual listing on the Exchange by way of introduction. 

11. The present waiver application differed from HKEx-LD41-3 and HKEx-LD68-1 in 
that Parentco applied for a waiver from the restriction on disposal of shares during the 
second six months after listing; while the two previous cases related to a waiver 
during the first six months after listing.  
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Present Waiver Application 

12. When considering the  waiver application, the Exchange took into consideration that:  

a.  Company A was already listed on a foreign exchange. The Exchange noted  
that the restriction under Rule 10.07(1)(b) might hinder potential business 
opportunities and development of Company A, such as the proposed issue of 
convertible bonds; 

b.  Company A was seeking a listing on the Exchange by way of introduction 
which would not involve any issue of new shares and would not result in any 
dilution of the shareholders’ interest in Company A.  

c.  Parentco had demonstrated its commitment to Company A by not disposing of 
any shares  since its establishment. It would undertake not to dispose of any 
shares  in the first 12 months following Company A’s listing, except for the 
deemed disposal resulting from the conversion of convertible  bonds. 

d.  The proposed issue of the convertible bonds would be structured so that 
Parentco’s interest in Company A would not be diluted below 28% in the first 
12 months after its listing. Under this structure, Parentco would continue to be 
the single largest shareholder, though not the controlling shareholder, of 
Company A.   

e.  Company A would set out the details of the proposed issue of the convertible 
bonds, including the use of the proceeds, in the prospectus; and there would be 
regular updates of the progress in its future regular reports. 

 
 
THE DECISION 

13. The Exchange waived Rule 10.07(1)(b) to enable dilution of Parentco’s interest in 
Company A during the second 6-month period following Company A’s listing, 
subject to: 

a. Parentco’s undertaking not to dispose of any of its interests in Company A in 
the first 12 months after its listing, except for the dilution resulting from the 
issue of conversion shares; and 

b. Company A making satisfactory disclosure of the convertible bonds in the 
prospectus and future regular reports after listing.    
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HKEx LISTING DECISION 
Cite as HKEx-LD77-3 (October 2009) 
            

Summary  

Party  Company A – a Main Board listed company  
 

Subject Whether the Exchange would under Rule 8.08(1)(d) allow 
Company A to maintain a minimum public float of 15% as 
requested by Company A after listing 

Listing Rules  Main Board Listing Rules 8.08(1)(d), 13.32 

Decision The Exchange declined to exercise its discretion under Rule 
8.08(1)(d) to allow Company A to maintain a minimum public 
float of 15% 

 
 
SUMMARY OF FACTS 
 
1. Company A was listed on the Main Board.  Under Rules 8.08(1) and 13.32(1), at 

least 25% of its total issued share capital must at all times be held by the public.   
 
2. After listing, Company A requested the Exchange to exercise its discretion under 

Rule 8.08(1)(d) to allow it to maintain a minimum public float of 15%.  At the 
time of application, Company A’s market capitalisation was approximately 
HK$12 billion.    

 
3. Company A submitted that: 
 

- Given the number of securities concerned and their widespread distribution, 
the market for Company A’s shares would still be able to operate properly 
after relaxation of the minimum public float from 25% to 15%.   

 
- It expected that its public float percentage would likely be reduced to 15% 

because: (i) it proposed to repurchase its own shares; and (ii) its existing 
shareholders, including institutional investors, might increase their 
shareholdings where circumstances permitted.  

 
- As at the time of listing, Company A had a market capitalisation of 

approximately HK$20 billion.  While Note (2) to Rule 13.32(2) provided that 
the relaxation of the public float requirement under Rule 8.08(1)(d) would not 
be open for application after listing, Company A was of the view that the Note 
was only intended to apply to an issuer who was unable to meet the market 
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capitalisation threshold of HK$10 billion at the time of listing, but not an 
issuer, Company A, who had met that threshold at the time of listing.   

 
 
ISSUE  
 
4. Whether the Exchange would exercise its discretion under Rule 8.08(1)(d) to 

allow Company A to maintain a minimum public float of 15% after listing. 
 
 
APPLICABLE LISTING RULES OR PRINCIPLES 
 
5. Rule 8.08(1)(d) provides that  
 

The Exchange may, at its discretion, accept a lower percentage of 
between 15% and 25% in the case of issuers with an expected 
market capitalisation at the time of listing of over 
HK$10,000,000,000, where it is satisfied that the number of 
securities concerned and the extent of their distribution would 
enable the market to operate properly with a lower percentage, …  

 
6. Note (2) of Rule 13.32(2) provides that: 

 
The lower percentage of securities in public hands that the 
Exchange may at its discretion grant to eligible issuers under rule 
8.08(1)(d) may only be granted at the time of listing and will not 
be open for application post listing notwithstanding an issuer may 
after listing attain a market capitalisation over HK$10,000,000,000. 
 

 
ANALYSIS 
 
7. Rule 8.08(1)(d) describes the conditions upon which the Exchange may exercise 

discretion to accept a lower percentage of public float of between 15% to 25% at 
the time of listing.  Note (2) to Rule 13.32(2) further reinforces the timing at 
which the Exchange may exercise such discretion by providing that “… the lower 
percentage of securities in public hands that the Exchange may at its discretion 
grant to eligible issuers under Rule 8.08(1)(d) may only be granted at the time of 
listing and will not be open for application post listing notwithstanding an issuer 
may after listing attain a market capitalization of over HK$10,000,000,000.”   
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8. It is clear that the prescribed minimum public float, once determined at the time 
of listing, is not subject to further relaxation after listing merely on the basis of 
market capitalisation.  This position recognises the fact that the fluctuations of the 
share price, and hence market capitalisation, of listed issuers after listing would 
make it difficult to monitor compliance and create market uncertainty if the 
minimum public float is allowed to be reviewed and adjusted merely because of 
such fluctuations.   

 
9. The Exchange did not agree that Note (2) to Rule 13.32(2) was only intended to 

apply to an issuer who was unable to meet the market capitalisation threshold of 
HK$10 billion at the time of listing, but not to an issuer who had met that 
threshold at the time of listing.  The Exchange’s administrative practice in 
considering a public float waiver request at the time of listing is to allow the 
minimum public float to be the higher of the prescribed minimum according to 
the Listing Rules and that held by the public immediately after completion of the 
offering and upon exercise of the over-allotment option.  Accordingly, had 
Company A who was able to meet the minimum 25% public float requirement, 
applied for a waiver at the time of listing, no waiver would have been granted. 

 
   
DECISION 
 
10. The Exchange declined Company A’s request for the Exchange to exercise its 

discretion under Rule 8.08(1)(d) to allow Company A to maintain a minimum 
public float of 15%.  
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HKEx LISTING DECISION 
Cite as HKEx-LD77-1 (October 2009)  
 
 

Summary 
 

Parties  Company A – an overseas issuer listed on the Main Board 
 
The Subsidiary – a wholly-owned subsidiary of Company A   
 

Subject 
 

Whether suspension of trading in Company A’s shares would be 
required under Rule 13.50 due to its failure to publish its Annual 
Results in accordance with Rules 13.49(1) and 13.49(2)  
 

Listing Rules Main Board Listing Rule 13.50 
 

Decision 
 

In light of Company A’s proposed actions and the exceptional 
circumstances of the case, the Exchange would not require 
suspension of trading in Company A’s shares under Rule 13.50  
 

 
 
SUMMARY OF FACTS 
 
1. Company A and its subsidiaries (the Group) were principally engaged in 

manufacturing and selling electronic consumer products.    
 
2. In the fourth quarter of the financial year ended 31 December 2006, an agreement 

was entered into by the Company, the Subsidiary and other parties to restructure 
the Group’s loss-making operations in Europe which were then mainly conducted 
by the Subsidiary.  The restructuring would result in the amicable wind-down of 
the Subsidiary’s operations.  Company A made an announcement disclosing 
details of the restructuring and the expected financial impact on the Group.   

 
3. Rule 13.49(1) required Company A to publish its preliminary results in respect of 

the financial year ended 31 December 2006 (the Annual Results) as soon as 
possible but in any event not later than 4 months after the year end date (ie 30 
April 2007).  Under Rule 13.49(2), the preliminary announcement should be 
based on Company A’s financial statements for the financial year which should 
have been agreed with the auditors.    

 
4. In April 2007, Company A submitted that it was unable to publish the preliminary 

announcement under Rules 13.49(1) and (2) due to the delay in finalising the 
audit of the Subsidiary.   It explained that: 
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- The Subsidiary’s financial statements were prepared using the liquidation 
basis of accounting. 

 
- The Subsidiary had been undergoing substantial restructuring involving 

ceasing most of its operations and laying off most of its employees.  The audit 
of its financial statements had been complicated by the closure of its 
businesses and the departures of key personnel with knowledge of those 
businesses.   

 
- The Subsidiary entered into a conciliation process in March 2007 which 

involved negotiation and settlement of outstanding claims.  The outcome 
could affect its financial position and would need to be accounted for in the 
2006 financial year. The Subsidiary’s liabilities could not be ascertained and 
hence its audit could not be finalised pending the outcome of the conciliation 
process which was expected to conclude in May 2007.   

 
- In view of the uncertainties arising from the conciliation process, Company 

A’s board considered it appropriate to delay the announcement of the audited 
Annual Results and the despatch of the annual report.  It expected that the 
results announcement and the annual report would be published in the second 
half of May 2007 and in any event no later than 15 June 2007. 

 
5. Company A would comply with Rule 13.49(3).  It would publish an 

announcement by 30 April 2007 to inform its shareholders of its unaudited 
Annual Results.  These were prepared based on the draft financial statements of 
the Group which had not taken into account any potential adjustment arising from 
the conclusion of the conciliation process.  They had yet to be agreed with 
Company A’s auditors but had been reviewed by the audit committee which had 
no disagreement with the accounting treatment adopted.  The announcement 
would also contain a full explanation for Company A’s failure to announce its 
Annual Results according to the Listing Rules and the uncertainty as to any 
potential adjustments arising from the conciliation process.  
 
 

ISSUE  
 
6. Whether suspension of trading in Company A’s shares would be required under 

Rule 13.50 due to its failure to publish the Annual Results in accordance with 
Rules 13.49(1) and 13.49(2). 

 
 
APPLICABLE LISTING RULES OR PRINCIPLES  
 
7. Rule 13.49 provides that: 
 

(1) an issuer shall publish … its preliminary results in respect of 



 3 

each financial year as soon as possible, but in any event not 
later than the time that is 30 minutes before the earlier of the 
commencement of the morning trading session or any pre-
opening session on the next business day after approval by or 
on behalf of the board.  The issuer must publish such results: 
 

 (i) for annual accounting periods ending before 31 
December 31 December 2010 – not later than four 
months after the end of the financial year; and 

 
 … 

 
(2) The preliminary announcement shall be based on the issuer’s 

financial statements for the financial year which shall have 
been agreed with the auditors. 
 

(3) Where an issuer is unable to make an announcement of its 
preliminary results based on its financial statements in 
accordance with rules 13.49(1) and 13.49(2), it must make an 
announcement: 
 
(A) for annual accounting periods ending before 31 

December 2010 – not later than four months after the 
end of the financial year. 

 
… 
 
The announcement must contain at least the following 
information:- 
 

(a) a full explanation for its inability to make an 
announcement based on financial statements 
which have been agreed with the auditors.  Where 
there are uncertainties arising from the lack of 
supporting evidence or relating to the valuation of 
assets of liabilities, sufficient information to allow 
investors to determine the significance of the 
assets or liabilities;  

 
(b) the expected date of announcement of the financial 

results for the financial year which shall have been 
agreed with the auditors; and 

 
(c) so far as the information is available, results for 

the financial year based on financial results which 
have yet to be agreed with the auditors.  Where 
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possible, those results must have been reviewed by 
the issuer’s audit committee.  In the event that the 
audit committee disagreed with an accounting 
treatment which had been adopted or the 
particulars published in accordance with rule 
13.49(3)(i)(a), full details of such disagreement.  

 
… 
 

 
8. Rule 13.50 provides that: 
 

… the Exchange will normally require suspension of trading in an 
issuer’s securities if an issuer fails to publish periodic financial 
information in accordance with the Exchange Listing Rules.  The 
suspension will normally remain in force until the issuer publishes 
an announcement in accordance with rule 2.07C containing the 
requisite financial information. 

 
 
ANALYSIS 
 
9. Financial information is essential to enable investors to make informed 

investment decisions.  If an issuer fails to publish its financial information on time, 
its shareholders and the market do not have the necessary information to appraise 
its financial position.  To protect investors, trading in securities of an issuer that 
fails to publish its periodic financial information by the due date under the Listing 
Rules will normally be suspended until publication of that information. 

 
10. The facts of this case indicated that the delay in release of the audited Annual 

Results was not due to Company A’s failure to duly observe the financial 
reporting requirements.  Instead, it was necessary for Company A to take into 
account any material adjustments to the Annual Results arising from a future 
event.  Company A had also taken appropriate steps to enable its shareholders and 
the market to have necessary information to appraise its financial position.   The 
Exchange was satisfied that there were exceptional and justifiable circumstances 
that warranted a departure from the normal operation of Rule 13.50.   

 
 
DECISION 
 
11. In light of Company A’s proposed actions and the exceptional circumstances of 

the case, the Exchange would not require suspension of trading in Company A’s 
shares under Rule 13.50.   
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HKEX LISTING DECISION 

Cite as HKEX-LD77-2 (October 2009) (Updated in August 2018) 

 

 

Summary 

 

Parties   Company X – a PRC issuer whose H shares were listed on the 

Main Board 

 

The Subsidiary – a subsidiary of Company X whose shares were 

listed on a PRC stock exchange  

 

Subject Whether the Exchange would exercise its power to direct 

resumption of trading in Company X’s H shares under Rule 6.07  

 

Listing Rules Main Board Listing Rules 6.07, 6.08  

 

Decision 

 

After being informed by the Exchange of its decision to direct 

resumption of trading in Company X’s H shares, Company X 

requested resumption of trading in its H shares and published an 

announcement  

 

 

 

SUMMARY OF FACTS 

 

1. At the request of Company X, trading of its H shares on the Exchange was 

suspended on Day 1 pending the publication of an announcement about a share 

reform proposal of the Subsidiary (the Proposal) which Company X considered 

to be price sensitive information.   

 

2. Based on the information available from Company X: 

 

- Company X was then interested in approximately 70% of the Subsidiary’s 

issued share capital.  Trading in the Subsidiary’s shares on the PRC stock 

exchange had also been suspended. 

 

- Company X’s board of directors had resolved to approve, in principle, the 

Proposal subject to Company X and the Subsidiary entering into a merger 

agreement (which would then determine the final terms and conditions of the 

Proposal).  

 

- The Proposal would involve the issue of A shares by Company X, at specific 

exchange ratios (the Exchange Ratios), to other shareholders of the 

Subsidiary as consideration for the cancellation of the Subsidiary’s shares held 

by them, with a cash alternative for those who did not wish to receive in 
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whole or in part the A Shares.  The A Shares would be listed on a PRC stock 

exchange subject to the approval of relevant regulatory authorities.  The 

Proposal’s implementation would result in the merger of the Subsidiary with 

Company X. 

 

3. Following the suspension of trading in its H shares, Company X published an 

announcement (the Announcement) about the Proposal. The Announcement 

contained the Proposal’s salient features including the preliminary Exchange 

Ratios and cash alternative amounts and their effects.   

 

4. The Announcement stated that trading in Company X’s H shares would continue 

to be suspended pending the release of an announcement of the signing of the 

relevant merger agreement and the determination of the Exchange Ratios.   

Company X also made a submission to the Exchange requesting continued 

suspension of trading in its H shares because:    

 

- The Subsidiary had to comply with PRC law and regulations, including 

consulting its shareholders during a period of 10 days following the release of 

the announcement concerning the Proposal and trading in the Subsidiary’s 

shares on the PRC stock exchange would remain suspended during this period.   

The Exchange Ratios and cash alternative amounts would be determined and 

fixed upon completion of the consultation.  The Exchange Ratios and cash 

alternative amounts disclosed in the Announcement were preliminary 

proposals only and were subject to change. 

 

- Continued suspension of trading in the shares of the Subsidiary prior to 

completion of the consultation period complied with the relevant PRC laws 

and regulations in relation to share reforms.   Company X was of the view that 

as the Proposal would involve the issue of A Shares by Company X, any 

fluctuation in the market price of its H shares prior to the resumption of 

trading of the Subsidiary’s shares on the PRC stock exchange would affect the 

Exchange Ratios and cash alternative amounts, and in turn the chance of 

success of the Proposal.  

 

 

ISSUE  

 

5. Whether the Exchange would direct resumption of trading of Company X’s H 

shares under Rule 6.07.  

 

 

APPLICABLE LISTING RULES OR PRINCIPLES 

 

6. Rule 6.01 provides that the Exchange may suspend dealings in any securities and 

impose such conditions as it thinks fit if it considers it necessary for the protection 

of investors or the maintenance of an orderly market. 
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7. Rule 6.05 provides that: 

 

         The duration of any suspension should be for the shortest possible 

period.  It is the responsibility of the issuer of securities suspended 

from trading to ensure that trading in its securities resumes as soon 

as practicable following the publication of an appropriate 

announcement in accordance with Rule 2.07C or when the specific 

reasons given by the issuer in support of its request for a 

suspension of trading in its securities, pursuant to Rule 6.02, no 

longer apply. 

 

Note:(1) The Exchange is under an obligation to maintain a 

orderly and fair market for the trading of all Exchange 

listed securities and listed securities should be 

continuously traded save in exceptional circumstances 

 

(2) The Exchange considers that the continuation of any 

suspension beyond such period as is absolutely 

necessary denies reasonable access to the market and 

prevents its proper functioning. 

 

8. Rule 6.06 provides that: 

 

Where trading has been suspended the issuer of the relevant 

securities shall notify the Exchange of: 

 

(1) any change in circumstances affecting the reasons provided 

to the Exchange in support of the suspension pursuant to 

Rule 6.02; and 

 

(2) any additional reasons which the issuer wishes the 

Exchange to take into account in the Exchange's 

determination whether or not the suspension of dealing in 

the issuer's securities should be continued. 

 

Note: (1)  It is the responsibility of the issuer of the suspended 

securities to provide the Exchange with all relevant 

information, which is within the knowledge of issuer, to 

enable the Exchange to take an informed decision 

whether or not the suspension of trading in that issuer's 

securities continues to be appropriate. 
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9. Rule 6.07 provides that:  

 

The Exchange shall have the power to direct the resumption of 

trading of suspended securities.  In particular the Exchange may: 

 

(1) require a listed issuer to publish an announcement, in such 

terms and within such period as the Exchange shall in its 

discretion direct, notifying the resumption of trading in the 

issuer's suspended securities, following the publication of 

which the Exchange may direct resumption of trading; 

and/or 

 

(2) direct a resumption of trading following the publication of 

an announcement by the Exchange notifying the 

resumption of trading in the suspended securities. 

 

10. Rule 6.08 provides that:  

 

The Exchange’s power under rule 6.07 shall be subject to the 

review process set out in rule 2B.06.  An issuer opposing the 

resumption of trading in its securities has the burden of satisfying 

the Exchange that a continued trading halt or suspension would be 

appropriate. 

 

Note :(1)  The Exchange is under an obligation to maintain an 

orderly and fair market for the trading of all Exchange 

listed securities and listed securities should be 

continuously traded save in exceptional circumstances. 

 

(2)  The Exchange considers that the continuation of any 

trading halt or suspension beyond such period as is 

absolutely necessary denies reasonable access to the 

market and prevents its proper functioning. 

 

(3) See Practice Note 11. 

 

(Updated in August 2018) 
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11. Paragraph 4 of Practice Note 11 of the Listing Rules provides that: 

 

In the interests of a fair and continuous market, the Exchange 

requires a suspension period to be kept as short as is reasonably 

possible. This means that an issuer must publish an appropriate 

announcement as soon as possible after the suspension arises. 

Under normal circumstances, the Exchange will restore dealings as 

soon as possible following publication of an appropriate 

announcement, or after specific requirements have been met.  

 

Failure by an issuer to make an announcement when required, may, 

if the Exchange feels it to be appropriate, result in the Exchange 

issuing its own announcement and a restoration of dealings without 

an announcement by the issuer.  

 

The Exchange wishes to re-emphasize the importance of proper 

security within an issuer, and the responsibility of the directors to 

ensure a proper and timely disclosure of all information necessary 

to investors to establish a fair and realistic valuation of securities 

traded in the market. 

 

 

ANALYSIS 

 

12. The Exchange is under an obligation to maintain an orderly and fair market for 

the trading of all listed securities, and listed securities should be continuously 

traded except in exceptional circumstances.  Continuation of any suspension 

beyond such period as is absolutely necessary denies reasonable access to the 

market and prevents its proper functioning.  The structure of the Listing Rules and 

the continuing obligation regime place the onus on issuers to avoid any 

suspension of trading.   

 

13. Any request for suspension must be supported by specific reasons and the burden 

is on the issuer to satisfy the Exchange that a suspension would be appropriate.   

Where trading has been suspended, it is the issuer’s responsibility to provide the 

Exchange with all relevant information to enable it to take an informed decision 

whether or not the suspension continues to be appropriate.  

 

14. In this case, trading in Company X’s H shares was suspended at its request 

pending an announcement relating to the Proposal which it considered to be price 

sensitive.  In the facts and circumstances of the case, the reason for suspension no 

longer applied upon publication of the Announcement and suspension should be 

lifted as soon as possible after the Announcement was made.    
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15. The Exchange had considered Company X’s request for a continued suspension 

of trading in its H shares, but was not satisfied that the additional reasons given by 

Company X warranted it.  Suspension of trading in the H shares to facilitate 

discussions or determination of the Proposal’s final terms was inappropriate as it 

denied investors reasonable access to the market and prevented its proper 

functioning.     

 

16. The Exchange did not see any exceptional circumstances or compelling grounds 

for the continued suspension of trading of Company X’s H shares after the 

publication of the Announcement.    

 

17. The Exchange therefore informed Company X of its decision to direct resumption 

of trading.  Company X was required to publish an announcement notifying the 

market of the resumption of trading, following the publication of which the 

Exchange would direct resumption.  If Company X failed to make such 

announcement, the Exchange would direct the resumption of trading following 

the publication of an announcement by the Exchange.    

 

DECISION 
 

18. The Exchange informed Company X of its decision to direct resumption of 

trading of the suspended H shares of Company X.  After being informed by the 

Exchange of its decision to direct resumption of trading in Company X’s H shares, 

Company X requested resumption of trading in its H shares and published an 

announcement. 
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HKEx LISTING DECISION 

Cite as HKEx-LD76-3 (Published in October 2009) (Updated in July 2014) 

 

Summary  

Name of Party  Company X – a Main Board listed company 

 

Mr A – a director of Company X  

 

Company A – a company wholly owned by Mr A  

 

Mr B – a director of Company X, and the son of Mr A  

 

Company B – a company wholly owned by Mr B  

 

Subject Whether Company X would be required to aggregate the 

transactions with Company A and Company B and treat them as if 

they were one transaction under Rule 14A.81 

 

Listing Rules Main Board Rules 14A.81, 14A.82 and 14A.83 

 

Decision The transactions would not be aggregated under Rule 14A.81 

 

 

 

SUMMARY OF FACTS 

 

1. The principal activities of Company X included property development and 

investment.  

 

2. Company X proposed to enter into a licence agreement with Company B to 

license to it certain car park spaces in a commercial building (the Building) for 

three years (the Licence).  Company X submitted that the car park spaces were 

licensed to Company B mainly for business use and might be sub-licensed to third 

parties.     

 

3. In the previous 12 months, Company X had entered into an agreement to lease 

two shops in the Building to Company A for two years (the Lease).  Company X 

submitted that these shops had been leased to Company A for a few years and the 

Lease was a renewal of previous leases.  The shops were leased for the lessee’s 

own use and could not be sublet.   
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4. As Company A and Company B were connected persons of Company X, the 

Lease and the Licence (together the Transactions) constituted connected 

transactions under Chapter 14A.   

 

5. Based on the percentage ratio calculations, each of the Lease and the Licence fell 

within the de minimis provision of Rule 14A.76(1) and was fully exempt from the 

connected transaction requirements.  If the Transactions were aggregated, they 

would be subject to disclosure under Rule 14A.76(2).    

 

 

THE ISSUE RAISED  

   

6. Whether Company X would be required to aggregate the Transactions and treat 

them as if they were one transaction under Rule 14A.81.  

 

 

APPLICABLE LISTING RULES 

 

7. Rule 14A.81 provides that: 

 

The Exchange will aggregate a series of connected transactions 

and treat them as if they were one transaction if they are all 

completed within a 12-month period or are otherwise related. The 

listed issuer must comply with the applicable connected transaction 

requirements based on the classification of the connected 

transactions when aggregated. … 

 

8. Rule 14A.82 provides that: 
 

Factors that the Exchange will consider for aggregation of a series 

of connected transactions include whether: 

 

(1)  they are entered into by the listed issuer’s group with the 

same party, or parties who are connected with one another; 

 

(2)   they involve the acquisition or disposal of parts of one 

asset, or securities or interests in a company or group of 

companies; or 

 

(3) they together lead to substantial involvement by the listed 

issuer’s group in a new business activity. 

 

 

9. Rule 14A.83 provides that: 

 

The Exchange may aggregate all continuing connected transactions 

with a connected person. 
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ANALYSIS 

 

10. The connected transaction rules seek to ensure that an issuer takes account of the 

interests of shareholders as a whole when it enters into transactions with 

connected persons, in particular to safeguard against connected persons (such as 

the issuer’s directors, chief executives or substantial shareholders, or their 

associates) taking advantage of their positions to the detriment of minority 

shareholders. This is achieved by the general requirement for connected 

transactions to be disclosed and subject to independent shareholders' approval.  

 

11. The purpose of aggregation is to prevent an issuer from “splitting” an otherwise 

large transaction into smaller transactions so that, when size tests are applied to 

each smaller transaction, it does not reach the thresholds for requiring disclosure 

and/or shareholders’ approval under Chapter 14A.  Under Rule 14A.81, the 

Exchange may require an issuer to aggregate a series of transaction if they are all 

completed within a 12 month period or are otherwise related.  

 

12. Rule 14A.82 sets out a non-exhaustive list of factors which the Exchange will 

take into account in applying the aggregation rule.  The rule intends to provide 

guidance on the circumstances where the Exchange may require aggregation.  

When determining whether aggregation is required in a particular case, the 

Exchange will consider all relevant facts and circumstances.     

 

13. The aggregation rules apply both to one-off connected transactions and to 

continuing connected transactions that generally involve provision of goods 

and/or services.  When determining whether a series of continuing connected 

transactions should be aggregated, the Exchange will consider whether they are of 

a similar nature as this may indicate “splitting” of a transaction.  Rule 14A.83 

provides that the Exchange may consider aggregating all continuing connected 

transactions with a single connected person.  

 

14. In this case, the Lease and the Licence were to be carried out on a continuing 

basis over a period of time.  Given the relationship between Mr A and Mr B, 

Company A and Company B were “parties who are connected with each other” 

and the Transactions fell within the circumstances in Rule 14A.82(1).   

 

15. The Exchange took into account the following factors suggesting that the 

Transactions were not connected or related in substance and that “splitting” of a 

transaction into smaller transactions was not a concern: 

 

- The Transactions were not made under any master agreement between 

Company X and any connected persons.   
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- While the properties subject to the Lease and the Licence were located in the 

same building, the nature and use of the properties were different.   

 

- The Transactions were in line with the principal business of Company A and 

the circumstances described in Rule 14A.82(3) did not exist.    

 

16. The Exchange accepted that it was not appropriate to conclude that aggregation 

was required solely on the basis of the factor in Rule 14A.82(1) applying.  

 

 

DECISION 

 

17. The Transactions would not be aggregated under Rule 14A.81.   
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HKEx LISTING DECISION 

Cite as HKEx-LD76-2 (Published in October 2009) (Updated in July 2014) 

 

Summary  

Parties Company A – a Main Board listed company 

 

Shareholder X – the substantial shareholder of Company A  

 

The Body of Owners – an unincorporated entity which comprised 

all owners of the undivided shares in the Complex    

 

Company Y – one of the owners of the undivided shares in the 

Complex, and a company controlled by Shareholder X  

 

The Management Company – the building manager of the 

Complex, and a company controlled by Shareholder X  

Subject Whether entering into a management contract for part of the 

Complex with the Management Company constituted a connected 

transaction for Company A 

Listing Rules Main Board Listing Rules 1.01, 14A.07, 14A.13, 14A.25 

Decision The Transaction constituted a connected transaction for Company 

A   

 

 

SUMMARY OF FACTS 

     

1. The principal activities of Company A and its subsidiaries (the Group) included 

providing hotel and clubhouse management services. 

 

2. The Body of Owners was an unincorporated entity which comprised all owners of 

the undivided shares in a residential complex (the Complex).   It was organised to 

manage the common areas of the Complex and consider matters of common 

interest to the owners, and it did not carry on a trade or business.  

 

3. The Management Company was a building management company appointed 

under the Deed of Mutual Covenants (the DMC) of the Complex to act as agent 

for the Body of Owners.  

 

4. Company Y was one of the owners of the Complex, and was interested in 

approximately 60% of the undivided shares in the Complex.  
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5. Company A submitted that the Group was awarded a contract for management of 

the Complex clubhouse by tender.   The Group would enter into the management 

contract with the Management Company (as an agent for the Body of Owners) for 

the provision of management services to the clubhouse of the Complex at a fixed 

monthly fees for two years (the Transaction).   

 

6. While the Management Company and Company Y were associates of Shareholder 

X and therefore connected persons of Company A, Company A argued that the 

Transaction did not constitute a connected transaction for Company A because: 

 

- The Management Company only acted as an agent of the Body of Owners in 

respect of the Transaction.    

 

- The case involved a transaction between the Group and the Body of Owners.  

Notwithstanding Company Y’s 60% interest in the undivided shares in the 

Complex, the Body of Owners was not an “associate” of Shareholder X 

because it was neither a “company” nor a “subsidiary” under the definition 

of associates in the Listing Rules.   

 

- Further, an owners’ committee had been established to represent the Body 

of Owners under the DMC.  In respect of the Management Contract, the 

Management Company had provided the tenders from various service 

providers to the owners’ committee for consideration, and the owners’ 

committee resolved to award the Management Contract to the Group.  At the 

relevant time, members representing Company Y did not form a majority of 

the members of the owners’ committee, and Company Y did not control the 

decision of the owners’ committee. 

 

7. It was also noted from the information provided by Company A that the 

management of the Complex was mainly carried out by the owners’ committee 

(the members of which were elected by the owners of the Complex) or the 

Management Company (as the building manager appointed under the DMC) 

according to the relevant statutory requirements and the DMC.  Important matters 

were considered and resolved at general meetings of the Body of Owners.  At the 

general meetings, each owner had one vote in respect of each undivided share that 

he owned, and resolutions were passed by a majority of votes.   

 

 

ISSUE  

 

8. Whether the Transaction constituted a connected transaction for Company A 
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APPLICABLE LISTING RULES OR PRINCIPLES 

 

9. Rule 14A.13 provides that an “associate” of a connected person which is a 

company includes: 

 

(1) … 

… 

(3)  a 30%-controlled company held, directly or indirectly, by the 

company… 

    

10. Rule 14A.06(1) defines “30%-controlled company” to mean: 

 

a company held by a person who can: 

 

(a) exercise or control the exercise of 30% …or more of the 

voting power at general meetings; or… 

 

11. Rule 1.01 defines “company” to mean: 

 

a body corporate wherever incorporated or otherwise established. 

 

12. Rule 14A.07 defines “connected person” to mean: 

 

(1) a director, chief executive or substantial shareholder of the 

listed issuer or any of its subsidiaries; 

… 

(4)  an associate of any of the above persons;… 

 

13. Rule 14A.25 provides that: 

 

 Any transaction between a listed issuer’s group and a connected 

person is a connected transaction.   

 

 

ANALYSIS 

 

14. The connected transaction rules seek to ensure that the interests of shareholders as 

a whole are taken into account by a listed issuer when it enters into transactions 

with connected persons, in particular to safeguard against connected persons 

(such as directors, chief executives or substantial shareholders or their associates) 

taking advantage of their positions to the detriment of the minority shareholders.   

 

15. In this case, Shareholder X was a substantial shareholder of Company A and a 

transaction between the Group and Shareholder X or any of his associates 

constituted a connected transaction for Company A under the Listing Rules.    
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16. The Exchange noted Company A’s view that the Body of Owners would not fall 

under the definition of associates in Rule 14A.13 as it was not a “company” had 

taken a narrow and strict legalistic approach to the application of the Listing 

Rules.    

 

17. Under Rule 14A.13, associates of Shareholder X would include any company in 

the equity capital of which Shareholder X was directly or indirectly interested so 

as to exercise or control the exercise of 30% or more of the voting power at 

general meetings, or to control the composition of a majority of the board of 

directors.  The Exchange noted that while the Body of Owners, being an 

unincorporated entity, was not a company, Shareholder X (through his interest in 

Company Y which held 60% of the undivided shares in the Complex) was able to 

control the exercise of 60% of the voting power at the general meetings of the 

Body of Owners as well as the composition of a majority of the owners’ 

committee of the Complex.  The Transaction was analogous to a transaction 

between the Group and a company controlled by Shareholder X where the 

connected person was in a position to take advantage to the detriment of the 

minority shareholders.  The Exchange considered it appropriate to take a 

purposive approach in this case to ensure that the spirit and intent of the Listing 

Rules were adhered to.  Accordingly, the Body of Owners was treated as an 

associate of Shareholder X in respect of the Transaction.  

 

18. Given that the Management Contract was entered into between the Group and the 

Management Company (as an agent for the Body of Owners), and both the Body 

of Owners and the Management Company were associates of Shareholder X and 

therefore connected persons of Company A, the Transaction constituted a 

connected transaction for Company A.    

 

DECISION 

 

19. The Transaction constituted a connected transaction for Company A.   
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HKEx LISTING DECISION  

Cite as HKEx-LD76-1 (Published in October 2009) (Updated in July 2014, October 2019) 

 

 

 

Summary 

Parties Company A - a Main Board listed company 

 

The Banks - subsidiaries of a substantial shareholder of Company 

A 

Subject Whether the deposits placed by Company A or its subsidiary with 

the Banks were connected transactions subject to Chapter 14A of 

the Listing Rules 

Listing Rules Main Board Listing Rules 14A.06, 14A.25, 14A.87(1), 14A.88 

Decision The Transactions were connected transactions subject to Chapter 

14A 

 
 

SUMMARY OF FACTS 

 

1. Company A and its subsidiaries (the Group) were principally engaged in a variety 

of businesses including property development and investment, hospitality and 

leisure, and asset management and investment. 

 

2. In its ordinary and usual course of business, the Group from time to time maintained 

term deposits and bank balances with various financial institutions on normal 

commercial terms for treasury management purposes. 

 

3. Company A submitted that the Banks were financial institutions licensed to carry 

on banking business in Hong Kong and certain overseas jurisdictions under the 

legislation or authority in the respective jurisdictions. As part of its treasury 

activities, the Group would place deposits with the Banks (the Transactions) in a 

manner similar to comparable transactions which the Group entered into with other 

independent financial institutions. The Transactions would be conducted on an 

arm’s length basis and on normal commercial terms. 

 

4. The Banks were subsidiaries of a substantial shareholder of Company A and hence 

connected persons of Company A. 

 

5. Company A sought the Exchange’s view on whether the Transactions would be 

exempt from the connected transaction requirements for the following reasons: 

 

(a)   According to Listing Decision LD53-2, legitimate treasury activities 
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should be treated as bona fide transactions to utilise surplus cash reserves, 

and the Exchange considered that Rule 14.04(1)(g) should be interpreted to 

exempt treasury activities where the issuer has a clearly stated and 

established treasury policy and transactions are conducted in accordance 

with the treasury policy. 

 

Company A submitted that it had established a treasury policy to utilise the 

Group’s surplus cash reserves. The placing of deposits by the Group with 

various licensed banks, including the Banks, had been and would continue 

to be conducted according to the established treasury policy. Following the 

guidance set out in Listing Decision LD53-2, the Transactions would form 

part of the legitimate treasury activities of the Group and be exempt from 

the notifiable transaction requirements under Rule 14.04(1)(g). 

 

There was a question whether the Transactions would also be excluded 

under Chapter 14A and therefore exempt from the connected transaction 

requirements on the basis that they were regarded as bona fide transactions 

in the ordinary and usual course of business of the Group. 

 

(b) Alternatively, Company A considered that the exemption under Rule 

14A.87(1) applied to the Transactions. 

 

Under Rule 14A.87(1), financial assistance provided by a banking company 

in its ordinary and usual course of business to a connected person on normal 

commercial terms was exempt from the reporting, announcement and 

independent shareholders’ approval requirements under Chapter 14A. 

 

In this case, the Transactions involved the Group placing deposits with 

connected persons and were regarded as provision of financial assistance by 

the Group to the connected persons under Chapter 14A. Although Company 

A and its subsidiaries were not banking companies, Company A considered 

that Rule 14A.87(1) should provide relief given that the Transactions 

formed part of the treasury activities of the Group in its ordinary and usual 

course of business. The Transactions were also in the ordinary and usual 

course of business of the respective Banks which were “banking companies” 

as defined in Rule 14A.88. 
 

 

ISSUE 

 

6. Whether the Transactions were connected transactions subject to Chapter 14A of 

the Listing Rules. 
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APPLICABLE LISTING RULES OR PRINCIPLES 

 

7. Rule 14.04(1) states that for the purposes of Chapter 14, any reference to a 

“transaction” by a listed issuer: 

 

(a) includes the acquisition or disposal of assets, including 

deemed disposals as referred to in rule 14.29. 

… 

 

(g)     to the extent not expressly provided in  rules 14.04(1)(a) to 

(f), excludes any transaction of a revenue nature in the 

ordinary and usual course of business (as referred to in rule 

14.04(8)) of the listed issuer. 

 

8. Rule 14A.06 provides the meaning of the following terms: 

… 

 

(17) “financial assistance” has the meaning in rule 14A.24(4); 

… 

 

(26)   “normal commercial terms  or better” are terms which a  

party could obtain if the transaction were on an arm’s length 

basis or terms no less favourable to the listed issuer’s group 

than terms available to or from independent third parties; 

… 

 

(28)  “ordinary and usual course of business” of an entity means  

the entity’s existing principal activities or an activity wholly 

necessary for its principal activities;… 

… 

 

(38)     a “transaction” has the meaning in rule 14A.24 

… 

 

9. Rule 14A.24 provides that 

 

“Transactions” include both capital and revenue nature transactions, 

whether or not conducted in the ordinary and usual course of business 

of the listed issuer’s group. This includes the following types of 

transactions: 

 

(1)  … 

… 
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(4)  granting an indemnity or providing or receiving financial 

assistance. “Financial assistance” includes granting credit, 

lending money, or providing an indemnity against 

obligations under a loan, or guaranteeing or providing 

security for a loan;… 

 

10. Rule 14A.25 provides that: 

 

Any transaction between a listed issuer’s group and a connected 

person is a connected transaction 

 

11. Rule 14A.87 provides that: 

 

For any financial assistance provided by a banking company in its 

ordinary and usual course of business to a connected person or a 

commonly held entity:: 

 

(1)  the transaction is fully exempt if it is conducted on normal 

commercial terms or better; 

… 

 

12. Rule 14A.88 provides that: 

 

A “banking company” is a listed issuer or its subsidiary which is a 

bank, a restricted licence bank or a deposit taking company as 

defined in the Banking Ordinance, or a bank constituted under 

appropriate overseas legislation or authority. 

 

13. Listing Decision LD53-2 provides that: 

 

The Exchange takes the view that legitimate short-term investments 

for treasury management purposes are not intended to fall within the 

ambit of the Chapter 14 rules. The Exchange also notes that given 

this position transactions could be devised to appear to be for 

treasury purposes in an attempt to defeat or circumvent the purpose 

of the notification and shareholder approval requirements in Chapter 

14. Therefore an analysis would be required on a case by case basis 

to differentiate transactions and arrangements caught by the scope 

of Chapter 14 of the Listing Rules from those exempt. 

 

The Exchange considered that legitimate treasury activities should 

be treated as bona fide transactions for the purpose of utilizing 

surplus cash reserves. In general, investments for treasury  purposes 

should be in liquid stocks and short-term in nature. Listing Rule 

14.04(1)(g) excludes any transaction of a revenue 
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nature in the ordinary and usual course of business from the scope 

of Chapter 14 of the Listing Rules. The Exchange considered that 

Listing Rule 14.04(1)(g) should be interpreted to exempt treasury 

activities where the listed issuer has a clearly stated and established 

a treasury policy and transactions contemplated are conducted in 

accordance with such treasury policy. 
 

ANALYSIS 

 

14. Each of Chapter 14 and Chapter 14A provides specific guidance on the 

“transactions” subject to the notifiable transaction rules and connected transaction 

rules respectively. Unlike Chapter 14, Chapter 14A includes transactions of a 

revenue nature in the ordinary and usual course of business. This difference in  the 

definition of “transactions” is clearly stated in Rule 14A.24. 

 

15. In this case, the Transactions would be entered into between the Group and the 

Banks which were connected persons of Company A. The Transactions therefore 

constituted connected transactions for Company A. Under Rule 14A.24, whether 

or not the Transactions were of a revenue nature in the ordinary and usual course 

of business is irrelevant to the applicability of Chapter 14A to the Transactions. 

Company A had to comply with the connected transaction rules in Chapter 14A. 

 

16. Under Rules 14A.87(1) and 14A.88, financial assistance provided by a banking 

company in its ordinary and usual course of business to a connected person on 

normal commercial terms is exempt from the connected transaction requirements. 

The exemption caters for a banking company whose principal business is subject to 

prudential supervision by a regulatory body. The Transactions did not fall into the 

exemption as Company A and its subsidiaries were not banking companies. 

 
 

DECISION 

 

17. The Transactions were connected transactions subject to Chapter 14A of the Listing 

Rules. 

 

 

Note:  The Listing Decision LD53-2 (as referred to in paragraph 5(a) above) was 

withdrawn after the amendments to Rule 14.04(1)(g) with effect from 1 October 

2019.   
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HKEx LISTING DECISION 

Cite as HKEx-LD75-5 (October 2009) (updated in October 2019 (Rule amendments)) 

 

Summary  

Name of Party  Company A – a Main Board listed company 

 

Company B – a third party independent of and not connected with 

Company A or any of its connected persons 

Subject Whether the Exchange would grant Company A a waiver from 

disclosing the Consideration for the Technology in its 

announcement  

Listing Rule Main Board Listing Rule 14.58(4)  

Decision The Exchange granted Company A a waiver from disclosing the 

Consideration for the Technology in its announcement. 

 

 

SUMMARY OF FACTS 

 

1. Company A was principally engaged in providing semiconductor fabrication 

services and solutions to customers.    

 

2. In addition to its internal research and development team to develop new process 

technologies, Company A also relied on other technology partners to advance its 

portfolio of process technologies.  In the past, it had entered into agreements with 

third parties to acquire technology, patents and licences to enable it to 

manufacture advanced wafers for customers.    

 

3. Company B’s principal activity was to supply hardware, software and information 

technology services and to develop and implement e-business solutions.    

 

4. Company A and Company B proposed to enter into a technology licensing 

agreement under which Company B agreed to license certain specific 

semiconductor technology (the Technology) to Company A for its wafer foundry 

service.    

 

5. The total consideration for the Technology (the Consideration) under the 

Agreement would be funded by Company A’s internal resources.  The 

Technology would be recorded as an acquired intangible asset in Company A’s 

accounts.    

 

6. The Transaction constituted a discloseable transaction for Company A.    
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7. Under Rule 14.58(4), the issuer must disclose the consideration for the transaction 

in its announcement.  Company A applied for a waiver from disclosing the 

Consideration in the announcement for the following reasons: 

 

- It was a normal business practice in the semiconductor wafer foundry industry 

not to disclose the consideration for technology licensing arrangements.   

 

- The Technology was one of the most advanced technologies of its kind 

globally.  Based on Company A’s information, Company B was the only 

source of such advanced technology available for commercial production and 

licensing to Company A. Company B had explicitly required that the 

Consideration, being an extremely commercially sensitive piece of 

information for Company B, must not be disclosed.     

 

- Disclosure of the Consideration would result in the loss of significant 

potential licensing opportunities for Company A and hence would have a 

significant adverse impact on its future business development and would not 

be in the interests of Company A and its shareholders as a whole.    

 

- The Consideration was arrived at after arm’s length negotiation between 

Company A and Company B, and the agreement was negotiated and entered 

into by the parties in accordance with customary business practice.  Company 

A had considered a number of factors, including the type and degree of 

development of the Technology, the supply of and market demand for it, 

whether the Consideration would achieve competitive pricing of wafers 

produced using the Technology and the overall long term profitability for 

Company A as a result of using it.  Company A’s directors, including 

independent non-executive directors, were of the opinion that the terms of the 

Agreement were fair and reasonable and were in the interests of its 

shareholders as a whole.  

 

8. Company A proposed to include the following alternative disclosure in the 

announcement instead of the value of the Consideration:  

 

- The unaudited net change in the gross value of Company A’s acquired 

intangible assets in the relevant financial year which indicated the aggregate 

value of intangible assets (including the Technology) acquired by it in that 

year.   

 

- The Transaction constituted a discloseable transaction (i.e. a transaction where 

any percentage ratio under Rule 14.07 was 5% or more, but less than 25%).  

Company A would disclose its latest published consolidated total assets and 

its total market capitalisation as at the date of the Agreement.  The 

information would give an indication of the range of values for the 

Consideration by reference to the asset ratio and the consideration ratio. 
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ISSUE  

   

9. Whether the Exchange would grant Company A a waiver from disclosing the 

Consideration in the announcement. 

 

 

APPLICABLE LISTING RULE OR PRINCIPLE 

 

10. Rule 14.58 provides that: 

 

The announcement for a share transaction, discloseable 

transaction, major transaction, very substantial disposal, 

very substantial acquisition or reverse takeover must 

contain at least the following information:  

 

(1) … 

 

(4)  the aggregate value of the consideration, how it is 

being or is to be satisfied and details of the terms of 

any arrangements for payment on a deferred basis.  

If the consideration includes securities for which 

listing will be sought, the listed issuer must also 

include the amounts and details of the securities 

being issued; 

  

(5) … 

 

… 

 

 

 ANALYSIS 

 

11. Rules 14.58 to 14.60 set out the minimum disclosure requirements for 

announcements of different types of notifiable transactions.  Notwithstanding this, 

an issuer must observe the general principle under Rule 2.13 that the information 

contained in its announcement must be accurate and complete in all material 

respects and not be misleading or deceptive.   

 

12. Issuers are expected to exercise all reasonable care to ensure full compliance with 

the Listing Rules.  The Exchange will not grant waivers to issuers, except where 

the Listing Rules already contemplate granting waivers under certain 

circumstances or where the Exchange is satisfied that there are exceptional 

circumstances warranting a waiver.  The “Guide on Applications for Waivers and 

Modifications of the Listing Rules” available on the HKEx website sets out a non-
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exhaustive list of factors that the Exchange will generally consider when 

assessing the merits of a waiver application.   

 

13. When deciding whether to grant a waiver, the Exchange will take into account the 

circumstances and reasons outlined in the waiver/modification request and all 

other relevant information supplied by the listed issuer.    

 

14. Company A applied for specific disclosure relief in respect of the value of the 

Consideration due to the commercial sensitivity of the information in the 

semiconductor wafer foundry industry.     

 

15. The Exchange considered that concerns about commercial sensitivity of the terms 

of a transaction should not override the disclosure obligations of the issuer where 

the information was material to investors.  When assessing Company A’s waiver 

application, the Exchange also took into account:   

 

- Company A’s submission that there was a limited number of suppliers for the 

technologies in the specialised industry, and Company B was the only source 

of the Technology available for commercial production and licensing to 

Company A.   

 

- The Transaction constituted a discloseable transaction only and was not 

significant to Company A.  The unaudited gross value of intangible assets 

acquired by Company A in the relevant financial year, which included the 

Technology, represented less than 5% of the latest published consolidated 

total assets of Company A.    

 

- The alternative disclosure included: (i) the aggregate value of the Technology 

and other similar intangible assets acquired by Company A during the year; 

and (ii) information indicating the range of values of the Consideration.  This 

information would facilitate investors’ assessment of the impact of the 

transaction on Company A’s financial position.     

 

The specific circumstances suggested that strict compliance with the disclosure 

requirements might be impractical and prejudicial to the interests of Company A.  

Having regard to the materiality of the Transaction and the alternative disclosure, 

the Exchange accepted that non-disclosure of the value of the Consideration in the 

announcement was not likely to mislead investors or influence their assessment of 

Company A’s position.   

 

 

DECISION 

 

16. The Exchange granted Company A a waiver from disclosing the Consideration in 

the announcement. 
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Note: With effect from 1 October 2019, Rule 14.58 also applies to the announcement 

for an extreme transaction. 
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position to the detriment of minority shareholders.  In this connection, the 

Exchange noted the following measures proposed by Company A: 

 

- a special general meeting would be held for its shareholders to consider and 

approve the resolution(s) in respect of the Distribution and other related 

arrangements.  The Parent Shareholder and its associates would abstain from 

voting on the relevant resolution(s).  The Investor and its associates did not 

hold any shares in Company A; and  

 

- to allow the independent shareholders to make an informed decision on how 

to vote, 

 

● the disclosures in the circular relating to the Distribution would be 

comparable to those for a very substantial disposal circular; and 

 

● an independent financial adviser was appointed and the circular would 

contain its opinion on the Distribution and related arrangements.   

 

 

DECISION 

 

15. The Exchange determined that the proposed Distribution would not constitute a 

transaction for Company A under Chapter 14 or Chapter 14A.  Given the 

measures proposed by Company A to protect the interests of its independent 

shareholders, the Exchange did not impose additional requirements under Rule 

2.04. 

 

 

SUBSEQUENT DEVELOPMENT AND ADDITIONAL GUIDANCE (added in 

November 2015) 

 

16. The Exchange reviewed a number of cases this year involving issuers distributing 

significant portions of their businesses in specie, relative to the operations left in 

the issuers.  The Exchange considers that, in addition to the concerns stated above, 

such distributions are tantamount to delistings of the assets to be distributed and 

accordingly, shareholders should be afforded the same level of protection 

available for a withdrawal of listing
1
.    

 

17. Accordingly, where a disposal of the assets by an issuer amounts to a very 

substantial disposal under the Rules (based on the percentage ratio calculations), 

the proposed distribution would also be subject to the Rule requirements 

applicable to a withdrawal of listing, in addition to the measures set out in 

paragraph 14 above: 

 

                                            

1  See Rules 6.12(1) to (4) 
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- the issuer should obtain prior approval of the distribution by independent 

shareholders
2
 in a general meeting.  The approval should be given by at least 

75% of the votes attaching to any class of listed securities held by holders 

voting either in person or by proxy at the meeting, and the number of votes 

cast against the resolution is not more than 10% of the votes attaching to any 

class of listed securities held by holders permitted to vote in person or by 

proxy at the meeting; and 

 

- the issuer’s shareholders (other than the directors (excluding independent non-

executive directors), chief executive and controlling shareholders) should be 

offered a reasonable cash alternative or other reasonable alternative for the 

distributed assets. 

 

18. Issuers who intend to conduct significant distributions of unlisted assets described 

in paragraph 17 above should observe the additional guidance and consult the 

Exchange at the earliest opportunity.  The Exchange will impose the additional 

requirements set out in paragraph 17 on these distributions under Rule 2.04. 

 

 

                                            
2
  Any controlling shareholders (or if there is no controlling shareholder, the directors (other than 

independent non-executive directors) and chief executive of the issuer) and their respective associates 

should abstain from voting in favour of the resolution. 
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HKEx LISTING DECISION 

Cite as HKEx-LD75-3 (Published in October 2009) (Updated in July 2014) 

            

Summary  

Parties Company X – a Main Board listed company, and the controlling 

shareholder of Company Y 

 

Company Y – another Main Board listed company  

Subject 1. Whether Company X should apply the percentage ratios to 

both the Placing and the Top-up Subscription to determine the 

transaction classification under Chapter 14 of the Listing 

Rules  

 

2. Whether the Exchange would grant a waiver to Company X 

from the major transaction requirements in respect of the 

Placing and the Top-up Subscription 

Listing Rules  Main Board Listing Rules 14.04(1)(a), 14A.92(4) 

Decision 1. Each of the Placing and the Top-up Subscription was a 

transaction for Company X. Company X should apply the 

percentage ratios to each transaction to determine the 

transaction classification under Chapter 14  

 

2. The Exchange granted a waiver to Company X from the 

major transaction requirements in respect of the Placing and 

the Top-up Subscription   

 

 

SUMMARY OF FACTS 

 

1. Company X, Company Y and a placing agent entered into a placing and 

subscription agreement (the Agreement) under which Company X agreed to 

place a certain number of its existing shares in Company Y to independent 

investors at a fixed price (the Placing) and to subscribe for the same number of 

new shares to be issued by Company Y at the placing price (the Top-up 

Subscription).   

 

2. The Placing was unconditional.  Completion of the Placing would take place a 

few days after the execution of the Agreement.    

 

3. Completion of the Top-up Subscription was subject to various conditions, 

including completion of the Placing, Exchange approval for listing the new shares 

to be issued by Company Y under the Top-up Subscription, and a whitewash 
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waiver being granted to Company X by the Executive Director of the Corporate 

Finance Division of the Securities and Futures Commission (SFC) under the 

Takeovers Code.    

 

4. The Top-up Subscription constituted a connected transaction for Company Y 

under Chapter 14A. The Top-up Subscription would be exempt from all 

connected transaction requirements under Rule 14A.92(4) if it could be completed 

within 14 days after the execution of the Agreement. 

 

5. Company X’s shareholding in Company Y would decrease from 46% to 36% as a 

result of the Placing, but would be increased to 42% upon completion of the Top-

up Subscription.  When applying the percentage ratios to each of the Placing and 

Top-up Subscription, the transaction would constitute a major transaction for 

Company X under Chapter 14.    

 

6. Company X submitted that the purpose of the Placing was to facilitate Company 

Y’s funding raising, and Company Y would issue its new shares to Company X 

shortly after the Placing.  When considering the Placing and the Top-up 

Subscription as a whole, there would be a net disposal of a 4% interest in 

Company Y.  Company X was of the view that the net effect of the Placing and 

the Top-up Subscription should be considered in applying the percentage ratios 

for transaction classification.    

 

7. Company X also requested that, if the Exchange disagreed with its view on the 

application of the classification rules, the Exchange grant a waiver from the major 

transaction requirements in respect of the Placing and the Top-up Subscription. 

 

 

ISSUE  

 

8. Whether Company X should apply the percentage ratios to both the Placing and 

the Top-up Subscription to determine the transaction classification under Chapter 

14.  

 

9. Whether the Exchange would grant a waiver to Company X from the major 

transaction requirements in respect of the Placing and the Top-up Subscription. 

 

 

APPLICABLE LISTING RULE OR PRINCIPLE 

 

10. Rule 14.04 provides that for the purposes of Chapter 14: 

 

(1)  any reference to a “transaction” by a listed issuer: 

 

(a)  includes the acquisition or disposal of assets, including 

deemed disposals as referred to in rule 14.29;  
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    … 

 

11. Rule 14A.92 provides that: 

 

An issue of new securities by a listed issuer or its subsidiary to a 

connected person is fully exempt if: 

… 

(4)    the securities are issued under a “top-up placing and subscription” 

that meets the following conditions:  
 

(a) the new securities are issued to the connected person:  

 

(i) after it has reduced its holding in the same class of 

securities by placing them to third parties who are not 

its associates under a placing agreement; and 

 

(ii) within 14 days from the date of the placing agreement; 

 

(b) the number of new securities issued to the connected person 

does not exceed the number of securities placed by it; and 

 

(c) the new securities are issued at a price not less than the 

placing price.  The placing price may be adjusted for the 

expenses of the placing. 

… 

 

 

 

 

ANALYSIS 

 

12. Under the notifiable transaction rules, when an issuer proposes a transaction, it 

must consider whether it falls into one of the classifications in the rules.  A 

transaction includes an acquisition or disposal of assets. 

 

13. In this case, although the fund raising by Company Y through a placing and top-

up subscription would, if completed, have the same effect upon Company X as a 

straight placing by Company Y, it was necessary to have regard to the terms of 

the Placing and the Top-up Subscription in applying the notifiable transaction 

rules.  

 

14. The Placing was unconditional while the Top-up Subscription was subject to 

certain conditions.  One possible scenario was that after Company X’s disposal of 

its 10% equity interest in Company Y under the Placing, the Top-up Subscription 

could not be completed.  As the Placing and the Top-up Subscription were two 

transactions for Company X, being a disposal of existing shares in Company Y to 



 4 

third parties followed by a subscription of new shares in the same company, the 

Listing Rules required Company X to apply the percentage ratios to each of the 

Placing and the Top-up Subscription to determine the transaction classification.       

 

15. In considering Company X’s waiver application, the Exchange took into account 

the following factors: 

 

- The Placing had not been completed when the waiver application was being 

considered by the Exchange. 

 

- The parties to the Agreement had taken reasonable steps to ensure completion 

of the Top-up Subscription.  In particular, before completion of the Placing, 

details of the placees had been submitted to the Exchange as required and 

Company X had applied to the SFC for, and had been granted, a whitewash 

waiver under the Takeovers Code.  The only outstanding conditions precedent 

to the completion of the Top-up Subscription were (i) completion of the 

Placing and (ii) the Exchange’s approval of the listing of shares in Company 

Y to be issued under the Top-up Subscription.  Accordingly, the Exchange 

was satisfied that the concern about the Top-up Subscription failing to 

complete after the Placing had been addressed.  

 

- If both the Placing and the Top-up Subscription were completed, there would 

be a net disposal of a 4% equity interest in Company Y and its impact on 

Company X would not be material.  The size of the net disposal would not 

trigger the notifiable transaction requirements.   

 

- Company X would disclose information relating to the Agreement in a joint 

announcement with Company Y. 

 

16. Given the steps taken by the parties to the Agreement, it was unlikely that the 

Top-up Subscription would fail to complete after the Placing.  The Exchange 

accepted that it would be unduly burdensome for Company X to comply with the 

major transaction requirements having regard to the overall impact on it.  

Granting the waiver would be unlikely to result in undue risks to Company X’s 

shareholders. 

 

   

DECISION 

 

17. Each of the Placing and the Top-up Subscription was a transaction for Company 

X. Company X should apply the percentage ratios to each transaction to 

determine the transaction classification under Chapter 14.  

 

18. The Exchange granted a waiver to Company X from the major transaction 

requirements in respect of the Placing and the Top-up Subscription.   
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HKEx LISTING DECISION 

Cite as HKEx-LD74-3 (Published in October 2009) (Updated in July 2014) 

 

Summary  

Parties  Company A – a Main Board listed company  

 

The Target Company – a statutory corporation whose operations 

were to be merged with Company A under the Merger 

Subject 1. Whether the Exchange would grant a waiver to Company A 

from strict compliance with Rule 14.69(4)(a)(i) in respect of 

the accountants’ report on the business being acquired under 

the proposed Merger 

 

2. Whether Rules 14.71 and 14A.70(9) would apply to the 

proposed Merger 

Listing Rules Main Board Listing Rules 14.69(4)(a)(i), 14.71, 14A.70(9)  

Decision 
1. To grant a waiver to Company A from strict compliance with 

Rule 14.69(4)(a)(i) on condition that the Circular would 

contain the alternative disclosure proposed by Company A in 

its application 

2. That Rules 14.71 and 14A.70(9) would not apply to the 

proposed Merger    

 

SUMMARY OF FACTS 

1. The principal activities of both Company A and the Target Company included 

operating railway systems.   

2. Company A and the Target Company entered into agreements regarding the 

proposed merger of their operations and other related transactions (the Merger).  

Under the Merger, Company A would acquire substantially all business 

operations of the Target Company whose residual operations would 

predominantly be administrative only.    

3. The Merger would constitute a very substantial acquisition for Company A under 

Chapter 14.  As the Target Company was a connected person of Company A, the 

Merger would also constitute a connected transaction under Chapter 14A.  The 

Merger would be subject to approval by Company A’s independent shareholders.  
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Issue 1 

4. Under Rule 14.69(4)(a)(i), Company A had to include an accountants’ report in 

accordance with Chapter 4 on the business being acquired under the Merger in its 

circular for the Merger (the Circular). 

5. Company A applied for a waiver from compliance with Rule 14.69(4)(a)(i) for the 

following reasons: 

- The Merger effectively involved an acquisition (whether by way of transfer 

of legal or beneficial title, service concession or licence) of those assets, or 

rights, and liabilities which were then required by the Target Company to 

operate and maintain its business.   

- The tangible assets that formed part of the Target Company’s then railway 

network were not acquired by Company A but were subject to a service 

concession arrangement under which Company A would have the right to 

access, use and operate them for a specified term.  Legal title to the assets 

would remain with the Target Company and they would continue to be 

recognised in the Target Company’s balance sheet as fixed assets.  However, 

the operating results generated from the assets over the concession period 

would effectively be acquired by Company A.  Company A would recognise 

a service concession asset in respect of payments to acquire the rights to 

operate the Target Company’s assets under the service concession 

arrangement.   

- To prepare an accountants’ report on the business being acquired under the 

proposed Merger, it would be necessary to “carve-out” the assets, liabilities, 

income and expenses that were not subject to the Merger from the accounts 

of the Target Company and its subsidiaries (the Target Group). This would 

require significant judgements and assumptions and was not practical given 

the nature, complexity and detail of the arrangements under the Merger.  

Further, this financial information might not provide a meaningful picture 

on the assets employed by the Target Group for its business operations 

during the reporting period as the railway assets subject to the service 

concession arrangement would not be recognised in the balance sheets.    

- Company A was of the view that the audited financial statements of the 

Target Group would present meaningful and comprehensive information to 

shareholders of Company A in understanding the business operations 

subject to the Merger by presenting the revenue generated and expenses 

incurred, together with the assets employed and liabilities incurred during 

the period reported on.    

6. Company A proposed that the Circular would contain an accountants’ report on 

the Target Group which would include the following information: 

(i) the Target Group’s financial statements for the latest three financial years 

and the stub period (the Relevant Period);  
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(ii) additional information including a reconciliation table and narrative 

descriptions by way of an explanatory note to explain the impact of the 

Merger on the Target Group’s financial results and cashflows for the 

Relevant Period and its financial position as at the end of the period, the 

adjustments for items which would not be acquired by Company A, and 

how the figures would be translated to the pro-forma financial information 

of the enlarged group in the Circular (the Additional Information); and 

(iii) the opinion of Company A’s reporting accountants that the Target Group’s 

financial information  (including the Additional Information) gave a true 

and fair view of the results and cashflows for each of the financial years 

and period reported on and the state of affairs of the Target Group as at the 

end of each year and the period.   

Issue 2 

7. Company A noted that there were specific disclosure requirements in Rule 14.71 

and 14A.70(9) for a very substantial acquisition and connected transaction which 

involved acquiring an interest in an infrastructure project or an infrastructure or 

project company.   While “infrastructure project” was not defined in Chapters 14 

and 14A, reference was made to Rule 8.05B(2) which provided that 

“infrastructure projects” are projects which create the basic physical structures or 

foundations for the delivery of essential public goods and services necessary for 

the economic development of a territory or country.  According to Rule 8.05B(2), 

examples of infrastructure projects included the construction of railways and mass 

transit systems.  

8. The Merger would involve Company A acquiring the rights to access, use and 

operate the assets which formed part of the then railway network of the Target 

Company under a service concession arrangement.  Company A enquired whether 

Rules 14.71 and 14A.70(9) would apply to the Merger.  

 

ISSUES  

Issue 1 

9. Whether the Exchange would grant a waiver to Company A from strict 

compliance with Rule 14.69(4)(a)(i) in respect of the accountants’ report on the 

business being acquired under the Merger. 

Issue 2 

10. Whether Rules 14.71 and 14A.70(9) would apply to the Merger.  
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HKEx LISTING DECISION 

Cite as HKEx-LD75-2 (October 2009) (updated in October 2019 (amendments to the 

reverse takeover Rules))  

 

 

Summary 

 

Parties  Company A – a Main Board listed company  

 

The Target – the company to be acquired by Company A under 

the Acquisition  

 

The Municipal Government – a municipal government in the PRC 

 

Entity X and Entity Y – each a department directly under the 

supervision of the Municipal Government 

 

The Vendor – the party selling its interest in the Target to 

Company A.  It was wholly owned by Entity X 

 

Holding Company – Company A’s ultimate holding company 

before the Acquisition.   It was wholly owned by Entity Y 

 

Subject Whether the proposed acquisition of the Target by Company A 

constituted a reverse takeover 

 

Listing Rules Main Board Listing Rule14.06B 

Decision 

 

The Acquisition was not regarded as a reverse takeover of 

Company A      

 

 

 

SUMMARY OF FACTS 

 

1. Company A proposed to acquire from the Vendor its interest in the Target (the 

Acquisition).   Company A and the Target had the same line of business. 

 

2. Since Company A would settle part of the consideration by issuing new shares to 

the Vendor, the Acquisition would result in a change in its shareholding structure:   

 

- The Holding Company’s shareholding in Company A would be diluted to 

about 20% of the enlarged issued share capital.       
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- The Vendor would hold more than 50% of Company A’s enlarged issued 

share capital.  Under Note 6(a) to Rule 26.1 of the Takeovers Code, the 

Vendor was granted a waiver from its obligation to make a general offer for 

Company A as a result of the Acquisition. 

 

3. The simplified group structures before and after the Acquisition are: 

 
 

4. The Acquisition was a connected transaction for Company A as the Exchange had 

deemed the Vendor and its associates to be Company A’s connected persons since 

the listing of Company A.  Based on the percentage ratio calculation, the 

Acquisition was also a very substantial acquisition.     

 

100% 

>50% >50% 

100% 

The Municipal Government 

Entity X 

The Vendor 

Entity Y 

Holding Company 

Before the Acquisition 

After the Acquisition 

The Target Company A 

20% 

100% 100% 

>50% 

>50% 

The Municipal Government 

Entity X Entity Y 

The Vendor 

Company A 

Holding Company 

The Target 
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5. Company A sought the Exchange’s confirmation that the Acquisition was not a 

reverse takeover under Rule 14.06(6).  It submitted that although the Acquisition 

would result in the Vendor acquiring a controlling interest in Company A, there 

would not be a change in control under Rule 14.06(6) because:   

 

- Both Entity X and Entity Y were subordinate departments of the Municipal 

Government and under its supervision.  Through these entities, the Municipal 

Government had exercised control over each of the Holding Company, 

Company A, the Vendor and the Target, including through the exercise of 

voting rights.  

 

- The Municipal Government had, and would continue to have, ultimate control 

over Company A before and after the Acquisition.         

 

 

ISSUE  

 

6. Whether the Acquisition constituted a reverse takeover of Company A.  

 

 

APPLICABLE LISTING RULES OR PRINCIPLES  

 

7. Rule 14.06(6) defines “reverse takeover” as: 

 

an acquisition or a series of acquisitions of assets by an issuer which, 

in the opinion of the Exchange, constitutes, or is part of a 

transaction or arrangement or series of transactions or arrangements 

which constitute, an attempt to achieve a listing of the assets to be 

acquired and a means to circumvent the requirements for new 

applicants set out in Chapter 8 of the Exchange Listing Rule.  A 

“reverse takeover” normally refers to: 

 

(a) an acquisition or a series of acquisitions (aggregated under 

rules 14.22 and 14.23) of assets constituting a very 

substantial acquisition where there is or which will result in 

a change in control (as defined in the Takeovers Code) of 

the listed issuer (other than at the level of its subsidiaries); 

or 

 

(b) acquisition(s) of assets from a person or a group of persons 

or any of his/their associates pursuant to an agreement, 

arrangement or understanding entered into by the listed 

issuer within 24 months of such person or group of persons 

gaining control (as defined in the Takeovers Code) of the 

listed issuer (other than at the level of its subsidiaries), 

where such gaining of control had not been regarded as a 
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reverse takeover, which individually or together 

constitute(s) a very substantial acquisition. …  

 

(Rule 14.06(6) (now Rule 14.06B) was amended on 1 October 2019. See Note 1 

below.)   

 

 

ANALYSIS 

 

8. Rule 14.06(6)(a) describes a specific form of reverse takeover that involves 

injection of significant assets into an issuer and a change in its control (as defined 

in the Takeovers Code).    

 

9. Since the Municipal Government would remain Company A’s controlling 

shareholder following the Acquisition, there would not be a change in its ultimate 

control as a result of the Acquisition.        

 

10. The Exchange also took into account the assessment of “control” under the 

Takeovers Code.  In this case, the Takeovers Executive had granted a waiver to 

the Vendor from its obligation to make a general offer under Note 6(a) to Rule 

26.1 of the Takeovers Code.  This was different from the situation where the 

control of an issuer changed and a whitewash waiver was granted subject to 

independent shareholders’ approval under the Takeovers Code.       

   

    

DECISION 
 

11. The Acquisition was not regarded as a reverse takeover of Company A.      

  

 

Notes 

 

1 The reverse takeover Rules were amended on 1 October 2019.  Under the new 

Rule 14.06B (which incorporates former Rule 14.06(6) with certain 

modifications): 

 

 A “reverse takeover” is defined as an acquisition or series of acquisitions by 

a listed issuer which, in the opinion of the Exchange, constitutes, or is part of 

a transaction and/or arrangement or series of transactions and/or 

arrangements which constitutes, an attempt to achieve a listing of the 

acquisition targets and a means to circumvent the requirements for new 

applicants as set out in Chapter 8 of the Listing Rules.    

 

 Note 1 to Rule 14.06B sets out the factors that the Exchange will normally 

consider in assessing whether the acquisition or series of acquisitions is a 

reverse takeover. 
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 Note 2 to Rule 14.06B states that:  

 

“Without limiting the generality of rule 14.06B, the following transactions 

are normally reverse takeovers (the bright line tests): 

 

(a) an acquisition or a series of acquisitions (aggregated under rules 

14.22 and 14.23) of assets constituting a very substantial acquisition 

where there is or which will result in a change in control (as defined in 

the Takeovers Code) of the listed issuer (other than at the level of its 

subsidiaries); or 

 

(b) acquisition(s) of assets from a person or a group of persons or any of 

his/their associates pursuant to an agreement, arrangement or 

understanding entered into by the listed issuer within 36 months of 

such person or group of persons gaining control (as defined in the 

Takeovers Code) of the listed issuer (other than at the level of its 

subsidiaries), where such gaining of control had not been regarded as 

a reverse takeover, which individually or together constitute(s) a very 

substantial acquisition. … …” 

 

2 The Rule amendments would not change the analysis and conclusion in this case. 
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APPLICABLE LISTING RULE OR PRINCIPLE 

11. Rule 14.69(4)(a)(i) provides that a circular issued in relation to a very substantial 

acquisition or a listing document issued in relation to a reverse takeover must 

contain:- 

... 

(4)(a) on an acquisition of any business, company or companies: 

(i) an accountants’ report on the business, company or 

companies being acquired in accordance with 

Chapter 4 of the Exchange Listing Rules...  The 

financial information on the business, company or 

companies being acquired as contained in the 

accountants’ report must be prepared using 

accounting policies which should be materially 

consistent with those of the listed issuer. 

12. Rule 14.71 provides that: 

Where a major transaction, very substantial acquisition, … 

involves acquiring or disposing of an interest in an infrastructure 

project or an infrastructure or project company, the listed issuer 

shall incorporate in the circular or listing document a business 

valuation report on the business or company being acquired or 

disposed of and/or traffic study report in respect of the 

infrastructure project or infrastructure or project company.  Such 

report(s) must clearly set out: 

(1) all fundamental underlying assumptions including 

discount rate or growth rate or growth rate used; and 

(2) a sensitivity analysis based on the various discount rates 

and growth rates. 

Where any business variation is based on a profit forecast, the 

accounting policies and calculations for the underlying forecasts 

must be examined and reported on by the auditors or reporting 

accountants.  Any financial adviser mentioned in the circular or 

listing document must also report on the underlying forecasts. 

13. Rule 14A.70(9) provides that a circular in relation to a connected transaction that 

involves an acquisition or disposal of a company or business engaging in an 

infrastructure project must contain, among others, 

a business valuation report on that company or business and/or 

traffic study report on the project.  The report(s) must set clearly 

out: 

(a) all significant underlying assumptions including discount 

rate or growth rate used; and 
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(b) a sensitivity analysis based on different discount rates and 

growth rates; 

If the business valuation is based on a profit forecast, the 

accounting policies and calculations for the underlying forecasts 

must be examined and reported on by the auditors or reporting 

accountants.  Any financial adviser mentioned in the circular must 

also report on the underlying forecasts; … 

14. Rule 8.05B provides that: 

The Exchange may accept a shorter trading record period and/or 

may wary or waive the above profit or other financial standards 

requirement in rule 8.05 in the following cases:-  

… 

(2) newly formed ‘project’ companies, for example a 

company formed to construct a major infrastructure 

project.  The Exchange considers that “infrastructure 

projects” are projects which create the basic physical 

structures or foundations for the delivery of essential 

public goods and services that are necessary for the 

economic development of a territory or country.  

Examples of infrastructure projects include the 

construction of roads, bridges, tunnels, railways, mass 

transit systems, water and sewage systems, power plants, 

telecommunication systems, seaports and airports.  A new 

applicant of such ‘project’ companies must be able to 

demonstrate that: 

 … 

(d) where it is involved in more than one project, the 

majority of its project(s) are in the pre-construction 

or construction stage. 

… 

 

ANALYSIS 

15. Under the Listing Rules, an issuer must ensure that the information contained in 

its circular for a notifiable and/or connected transaction is accurate and complete 

in all material respects and not misleading or deceptive.  The circular must 

contain all information necessary to allow the issuer’s shareholders to make a 

properly informed decision on how to vote on the transaction.   
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Issue 1 

16. Rule 14.69(4)(a)(i) requires the circular for a very substantial acquisition to 

contain an accountants’ report on the business or company to be acquired to 

enable shareholders to assess the performance and financial position of the 

business or company.  Chapter 4 sets out the standards of preparation and 

assurance for the disclosure of information in the accountants’ report.    

17. Issuers are expected to exercise all reasonable care to ensure full compliance with 

the Listing Rules.  The Exchange will not grant waivers, except where the Rules 

already contemplate the granting of waivers under certain circumstances or where 

it is satisfied that there are exceptional and justifiable circumstances to grant a 

waiver.  The “Guide on Applications for Waivers and Modifications of the Listing 

Rules” available on the HKEx website sets out a non-exhaustive list of factors 

that the Exchange will generally consider when assessing a waiver application.   

18. In deciding on a waiver, the Exchange will take into account the circumstances 

and reasons outlined in the application and all other information supplied by the 

issuer.    

19. In this case, the Merger involved complex and detailed arrangements, and it 

would be impractical for Company A to prepare an accountants’ report on the 

business being acquired under the proposed Merger.  An accountants’ report, even 

if prepared, would be “pro-forma” financial information and would not comply 

with Rule 4.29. 

20. The Exchange also took into account that: 

- The Merger would effectively involve an acquisition of substantially all the 

business operations of the Target Company. It would be acceptable for 

Company A to provide the Target Group’s historical financial statements to 

facilitate shareholders’ understanding of the Target Group’s business 

operations during the Relevant Period.  The Additional Information would 

explain the impact of the Merger on the results and financial position of the 

Target Group in the Relevant Period and the items that would be accounted 

for differently in Company A’s accounts after the Merger. 

- The accountants’ report, including the Target Group’s financial statements 

during the Relevant Period and the Additional Information, would be 

reported on by Company A’s reporting accountants.   

- This alternative disclosure was submitted by Company A after considering 

alternative approaches for preparing an accountants’ report for the Circular.  

The Exchange accepted that Company A had taken reasonable steps to 

ensure sufficient information was provided to its shareholders to make a 

properly informed assessment of the business being acquired. 

21. The Exchange was satisfied that the circumstances of this case were exceptional 

and the granting of the waiver would be unlikely to result in undue risks to the 

shareholders whose interests the Listing Rules were intended to protect. 
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Issue 2 

22. Rule 14.71 or 14A.70(9) applies to the circular for a notifiable transaction (being 

major or above) or a non-exempt connected transaction which involves acquiring 

or disposing of an interest in an infrastructure project or an infrastructure or 

project company.  The Rules require the circular to contain a business valuation 

report on the business or company being acquired or disposed of and/or traffic 

study report in respect of the infrastructure project or infrastructure or project 

company. 

23. When applying Rules 14.71 and 14A.70(9), the Exchange will take a purposive 

approach to ensure that the intent of the Rules is adhered to.  The purpose of the 

additional disclosure requirements under the Rules is to ensure shareholders have 

the necessary information to make an informed judgement of the acquisition or 

disposal of an infrastructure project.  This is particularly the case where the 

infrastructure project is under construction or in the pre-construction stage or is 

recently completed.   The lack of a reasonable trading record for the project calls 

for the need for a business valuation report and/or traffic study report in respect of 

the project to facilitate shareholders’ assessment of the transaction.  The approach 

is consistent with the requirements of Rule 8.05B(2). 

24. The Rules are not intended to apply to an acquisition of a completed infrastructure 

project, or a company holding the completed project, with a reasonable trading 

record (which is ordinarily expected to cover at least three years).  This is because 

an accountants’ report on the business or company will be available for 

shareholders to properly assess its operations and financial position.      

25. In this case, the Exchange accepted that Rules 14.71 and 14A.70(9) would not 

apply to the Merger having regard to the following factors:  

- the Merger would involve Company A acquiring the rights to access, use 

and operate the assets which formed part of the then railway network of the 

Target Company under a service concession arrangement.  The information 

and analysis provided by Company A indicated that a majority of the assets 

being acquired were related to completed infrastructure projects with a 

reasonable trading record.   

- The Circular would contain the accountants’ report which would provide 

Company A’s shareholders with the necessary information to make a 

properly informed assessment of the business being acquired under the 

Merger.  
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DECISION 

26. The Exchange decided to grant a waiver to Company A from strict compliance 

with Rule 14.69(4)(a)(i) on condition that the Circular would contain the 

alternative disclosure proposed by Company A in its waiver application. 

27. The Exchange determined that Rules 14.71 and 14A.70(9) would not apply to the 

Merger. 
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HKEx LISTING DECISION 
Cite as HKEx-LD74-2 (October 2009) 
 

Summary  

Parties Company A – a Main Board listed company  
 
Target – a company listed on the Australian Stock Exchange  
 
Vendor – a shareholder of the Target  

Subject Whether the Exchange would grant a waiver to Company A from 
the requirement to include an accountants’ report on the Target in 
its circular for the Acquisition 

Listing Rule Main Board Listing Rule 14.67(6)(a)(i) 

Decision The Exchange granted a waiver to Company A on condition that 
the circular would contain alternative disclosure proposed by 
Company A in its waiver application 

 

SUMMARY OF FACTS 

1. Company A agreed to purchase certain interests in the Target (the Acquisition) 
from the Vendor.  The Target was listed on the Australian Stock Exchange (ASX).  
The Target’s business was in line with Company A’s principal activities. 

2. Upon completion of the Acquisition, Company A’s interest in the Target would 
increase from approximately 12% to 20%.  The Acquisition constituted a major 
transaction for Company A. 

3. Before the Acquisition, Company A accounted for its interest in the Target as 
“available for sale equity investment”.  Upon completion of the Acquisition, 
Company A’s 20% interest in the Target would be treated as an investment in an 
associate and accounted for using the equity method of accounting. 

4. Company A proposed to include the following information in its circular for the 
Acquisition instead of an accountants’ report on the Target: 

- the Target’s published audited financial statements for the preceding three 
years together with the latest published unaudited quarterly and interim 
financial information of the Target prepared under Australian accounting 
standards; 

- a letter from Company A’s reporting accountants explaining that there 
were no differences between Australian accounting standards and Hong 
Kong Financial Reporting Standards (HKFRS) that had material effect on 
the Target’s financial information in the circular; and 
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- the reason for not preparing an accountants’ report on the Target. 

5. Company A applied for a waiver from the requirement to produce an accountants’ 
report on the Target for the following reasons: 

(a) The Acquisition was a transaction between Company A and the Vendor.  
The Target was not obliged to assist Company A to prepare an 
accountants’ report on it for the Acquisition.  Neither Company A nor the 
Vendor had access to the Target’s books and records to prepare an 
accountants’ report on it in accordance with the Listing Rules. 

(b) The Target would not become a subsidiary of Company A as a result of 
the Acquisition.   

(c) Company A had requested the Target to assist in the preparation of the 
accountants’ report but it had declined.    

(d) The Target had published its financial information on a regular basis under 
the listing rules in Australia.  It was not prepared to disclose any additional 
financial information.    

(e) While the Target’s financial information was prepared under Australian 
accounting standards but not HKFRS, the standards adopted by Company 
A, there should be no material differences in the reported amounts under 
the two accounting standards. The Target’s accounting policies were 
materially consistent with Company A’s.  

 

ISSUE  

6. Whether the Exchange would grant a waiver to Company A from the requirement 
to include an accountants’ report on the Target in its circular for the Acquisition. 

 

APPLICABLE LISTING RULES OR PRINCIPLES 

7. Rule 14.67 requires that: 

…a circular issued in relation to an acquisition constituting a major 
transaction must contain:- 
… 
(6)(a)(i) an accountants’ report on the business, company or 

companies being acquired in accordance with 
Chapter 4 of the Exchange Listing Rules provided 
that, where any company in question has not or will 
not become a subsidiary of the listed issuer, the 
Exchange may be prepared to relax this requirement.  
The accounts on which the report is based must 
relate to a financial period ended 6 months or less 
before the circular is issued. The financial 
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information on the business, company or companies 
being acquired as contained in the accountants’ 
report must be prepared using accounting policies 
which should be materially consistent with those of 
the listed issuer; ... 

8. Rule 4.11 requires that: 

The financial history of results and the balance sheet included in 
the accountants’ report must normally be drawn up in conformity 
with:- 

(a) Hong Kong Financial Reporting Standards; or 

(b) International Financial Reporting Standards… 

 

ANALYSIS 

9. Under the Listing Rules, an issuer must ensure that the information in its circular 
for a notifiable transaction is accurate and complete in all material respects and 
not misleading or deceptive.  The circular must contain all information necessary 
to allow the issuer’s shareholders to make a properly informed decision on how to 
vote on the transaction.   

10. While Rule 14.67(6)(a)(i) provides that the Exchange may relax the requirement 
for an accountants’ report where the company to be acquired has not or will not 
become a subsidiary of the issuer, a request for relaxation will need to be assessed 
case by case having regard to the facts and circumstances. 

11. Here, the Target had not been and would not, as a result of the Acquisition, 
become Company A’s subsidiary.  Therefore, Rule 14.67(6)(a)(i) applied.  In 
determining whether to relax the accountants’ report  requirement, the Exchange 
took into account: 

- Company A did not have access to non-public information of the Target 
required to prepare an accountants’ report on it.  Strict compliance with the 
accountants’ report requirement by Company A would be impractical. 

- The Target had been publishing financial information to the market on a 
regular basis to enable investors to assess its activities and financial position.  
It was listed on an overseas stock exchange and its financial disclosures were 
subject to supervision by regulatory authorities.   

- Company A submitted that there were no differences between Australian 
accounting standards and HKFRS, the standards adopted by Company A, that 
had material effect on the Target’s financial information in the circular.  This 
was supported by Company A’s reporting accountants. Company A’s 
shareholders should be able to assess the performance and financial position 
of the Target based on the alternative disclosure included in the circular.    
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HKEx LISTING DECISION 

Cite as HKEx-LD75-1 (October 2009) (Updated in October 2019) 

 

 

Summary 

 

Parties  Company A - a Main Board listed company  

 

The Subsidiary – a major subsidiary of Company A before the 

Disposal 

 

Subject Whether proposed acquisitions of certain new businesses by 

Company A would constitute a reverse takeover under Rule 

14.06B 

 

Listing Rules Main Board Listing Rule 14.06B 

Decision 

 

The acquisitions would constitute a reverse takeover for Company 

A under Rule 14.06B.  Company A would be treated as if it were 

a new listing applicant under Rule 14.54    

 

 

 

SUMMARY OF FACTS 

 

1. Company A was a long suspended company.  At the time of the initial suspension, 

Company A and its subsidiaries (the Group) were principally engaged in the 

business of nurturing, selling and trading tree seedlings and seeds.  

 

2. Company A had been placed in the delisting procedures under the Listing Rules 

given its continued failure to comply with Rule 13.24, which requires an issuer to 

maintain a sufficient level of operations or assets of sufficient value to warrant its 

continued listing.      

 

3. Company A agreed with a third party to dispose of its entire interest in the 

Subsidiary at nominal consideration (the Disposal).  At the relevant time, the 

Group’s principal business was conducted by the Subsidiary which was under 

substantial third party claims.  The Disposal constituted a very substantial 

disposal for Company A and had been completed.  

 

4. As part of its proposal to resume trading, Company A would enter into other 

transactions and arrangements, including: 

 

- equity fund raising by way of (i) open offer of new shares to its shareholders 

in proportion to their then shareholdings; and (ii) placing of new shares to 

independent third parties and a substantial shareholder (the Placing); and  
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- acquisitions of certain serviced apartments and elderly home businesses 

(collectively the New Businesses) from independent third party vendors for 

cash consideration (the Acquisitions).  The vendors were not shareholders of 

Company A and would not subscribe for new shares in Company A under the 

proposed Placing. 

 

5. Since completing the Disposal, the Group had ceased to operate its original 

principal business.  Company A intended to focus on the New Businesses.  

 

6. Based on the percentage ratio calculation, the Acquisitions would be a very 

substantial acquisition.  Company A submitted that there would not be a change in 

control (as defined in the Takeovers Code) of Company A as a result of the 

Acquisitions and other transactions and arrangements contemplated in its 

resumption proposal.    

 

 

ISSUE  

 

7. Whether the Acquisitions would constitute a reverse takeover (RTO) under Rule 

14.06B. 

 

 

APPLICABLE LISTING RULES OR PRINCIPLES  

 

8. Rule 14.06B defines a “reverse takeover” as an acquisition or series or 

acquisitions which, in the opinion of the Exchange, constitutes an attempt to 

achieve a listing of the assets acquired and a means to circumvent the new listing 

requirements (principle based test). 

 

9. Note 1 to Rule 14.06B sets out the factors that the Exchange will normally 

consider in assessing whether the acquisition or series of acquisitions is a RTO 

transaction under the principle based test. 

 

10. Note 2 to Rule 14.06B contains two specific forms of RTOs involving a change in 

control of the listed issuer and an acquisition or a series of acquisitions of assets 

from the new controlling shareholder and/or its associates at the time of, or within 

36 months of the change in control (bright line tests). 

 

11. Guidance Letter HKEX-GL104-19 provides guidance on the application of the 

RTO Rules and the related requirements. 

 

 

ANALYSIS 

 

12. In this case, Company A was of the view that the Acquisitions would not 

constitute a reverse takeover mainly because there would not be a change in 
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control as a result of the Acquisitions and other transactions and arrangements 

contemplated in the resumption proposal. 

 

13. The Exchange disagreed.  An acquisition is a reverse takeover under Rule 14.06B 

if the Exchange is satisfied that it is an attempt to (i) list the assets to be acquired 

and/or to be acquired and (ii) circumvent the new listing requirements.  Rule 

14.06B may apply irrespective of whether the acquisition would result in a change 

in control (as defined under the Takeovers Code).  

 

14. The Exchange determined that the Acquisitions would constitute a reverse 

takeover under the principle based test of Rule 14.06B for the following reasons: 

  

-  The Group had disposed of the Subsidiary.  Thereafter, it no longer retained any 

material operating assets and ceased to conduct its original principal business.  

Company A was in substance a listed shell.    

 

-  The Acquisitions formed part of a series of transactions and arrangements which 

constituted an attempt to achieve a listing of the New Businesses.   If Company 

A proceeded with the transactions and arrangements as submitted in its then 

resumption proposal, the new listing requirements would be circumvented.     

 

 

DECISION 
 

15. The Acquisitions would constitute a reverse takeover for Company A under Rule 

14.06B.  Company A would be treated as if it were a new listing applicant under 

Rule 14.54. 
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12. The Exchange considered that Company A had taken reasonable steps to ensure 
sufficient information was provided to its shareholders to make a properly 
informed assessment of the Target.  The granting of the waiver as requested by 
Company A would be unlikely to result in undue risks to its shareholders.  

 

DECISION 

13. The Exchange granted the waiver to Company A on condition that the circular 
would contain the alternative disclosure proposed by Company A in its waiver 
application.   
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HKEx LISTING DECISION 

Cite as HKEx-LD73-2 (Published in October 2009) (Updated in July 2014) 

 

 

Summary 

 

Parties  Company X – a Main Board listed company  

 

The Subsidiary – a GEM listed company and a subsidiary of 

Company X  

 

Company A – a substantial shareholder of Company X. It was 

controlled by Individual A. 

 

Company B and Company C – each a substantial shareholder of 

Company X.  They were controlled by a company listed on the 

Exchange. 

 

Individual D, Individual E – each a director and a shareholder of 

Company X  

 

Company A, Company B, Company C, Individual D and 

Individual E  are collectively referred to as the Relevant 

Shareholders 
 

Subject Whether each of the Relevant Shareholders had a material interest 

in Company X’s proposed privatisation of the Subsidiary and 

must abstain from voting on the resolution to approve the 

proposal at the general meeting of Company X  

 

Listing Rules Main Board Listing Rules 2.15, 14.46, 14A.36 

 

Decision 

 

Company A and Individual E each had a material interest in the 

proposal and must abstain from voting on the resolution to 

approve the proposal at the general meeting of Company X   

 

 

 

SUMMARY OF FACTS 

 

1. Company X and certain companies, including Company A, controlled by 

Individual A (Group A) held approximately 65 per cent and 9.9 per cent of the 

issued shares of the Subsidiary respectively.  

 

2. Company X proposed to privatise the Subsidiary by a scheme of arrangement.   
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- Under the scheme, all shares in the Subsidiary excluding those held by 

Company X and Group A (Scheme Shares) would be cancelled in exchange 

for cash consideration.     

 

- Company X would also make an offer to the holders of the outstanding 

options granted by the Subsidiary according to the Takeovers Code.    

 

3. Upon the scheme becoming effective, all Scheme Shares would be cancelled and 

any outstanding options not exercised on or before the record date would lapse. 

 

4. The proposal was subject to approval of the independent shareholders of the 

Subsidiary (ie shareholders other than Company X and parties acting in concert 

with it) under the Takeovers Code.  The Relevant Shareholders were parties 

acting in concert with Company X in relation to the proposal.  

 

5. Upon completion, Company X’s shareholding in the Subsidiary would increase to 

about 90 per cent.  The proposal constituted a major transaction for Company X 

and was subject to shareholder approval at a general meeting of Company X.   

 

6. As some holders of the Scheme Shares or outstanding options were connected 

persons of Company X, the transactions with them under the proposal constituted 

connected transactions for Company X.   

 

7. Company X would convene a general meeting to seek shareholders’ approval of 

the proposal, which included the transactions with connected persons of Company 

X.  There was a question whether each of the Relevant Shareholders had a 

material interest in the proposal and was required to abstain from voting on the 

resolution to approve the proposal at the general meeting of Company X.  

 

Company A, Company B and Company C  – substantial shareholders of Company 

X 

 

8. Company A was wholly owned by Individual A.  Group A (which included 

Company A) held approximately 9.9 per cent of the issued share capital of the 

Subsidiary (other than those indirect interests in the subsidiary held through 

Company X).  The shares in the Subsidiary held by Group A would not form part 

of the Scheme Shares and would not be cancelled upon the scheme becoming 

effective.   

 

9. Company B and Company C were ultimately controlled by a company whose 

shares were also listed on the Exchange.  They together held approximately 0.3 

per cent of the issued share capital of the Subsidiary (other than those indirect 

interests in the Subsidiary held through Company X).    
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10. The simplified shareholding structure showing the interest of Group A, Company 

B and Company C in Company X and the Subsidiary before the proposed 

privatisation is set out below: 

 

 

 
 

Individual D and Individual E – shareholders of Company X 

 

11. Individual D and Individual E were each a director of Company X and the 

Subsidiary.  Individual E was also the chief executive officer of the Subsidiary. 

 

12. Individual D held some shares in the Subsidiary which represented less than 

0.0001 per cent of the Subsidiary’s issued share capital.    

 

13. Individual E did not hold any shares in the Subsidiary but held a number of 

outstanding options.  The shares to be issued upon exercise of the vested 

outstanding options represented approximately 2 per cent of the Subsidiary’s 

issued share capital. 

 

 

ISSUE   

 

14. Whether each of the Relevant Shareholders had a material interest in the proposal 

and was required to abstain from voting on the resolution approving it under 

Rules 2.15 and 14.46.  

 

 

APPLICABLE LISTING RULES OR PRINCIPLES  

 

15. Rule 2.15 provides that: 

 

Where a transaction or arrangement of an issuer is subject 

to shareholders’ approval under the provisions of the 

9% 65% 

The Subsidiary 

>20% >10% 

Company X 

Group A Company B and 

Company C 

0.3% 
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Exchange Listing Rules, any shareholder that has a material 

interest in the transaction or arrangement shall abstain from 

voting on the resolution(s) approving the transaction or 

arrangement at the general meeting.  

 

Note:  For the avoidance of doubt, any provision in the 

Exchange Listing Rules requiring any other person 

to abstain from voting on a transaction or 

arrangement of an issuer which is subject to 

shareholders’ approval shall be construed as being 

in addition to the requirement set out in rule 2.15. 

 

16. Rule 2.16 provides that: 

 

For the purpose of determining whether a shareholder has a 

material interest, relevant factors include: 

 

(1) whether the shareholder is a party to the transaction 

or arrangement or a close associate of such a party; 

and  

 

(2) whether the transaction or arrangement confers 

upon the shareholder or his close associate a benefit 

(whether economic or otherwise) not available to 

the other shareholders of the issuer.  

 

There is no benchmark for materiality of an interest nor 

may it necessarily be defined in monetary or financial 

terms.  The materiality of an interest is to be determined on 

a case by case basis, having regard to all the particular 

circumstances of the transaction concerned.  

 

17. Rule 14.40 provides that: 

 

In the case of a major transaction, the listed issuer must 

comply with the requirements for all transactions and for 

discloseable transactions set out in rules 14.34 to 14.39.  In 

addition, a major transaction must be made conditional on 

approval by shareholders. 

  

18. Rule 14.46 provides that: 

 

The Exchange will require any shareholder and his 

associates to abstain from voting at the relevant general 

meeting on the relevant resolution(s) if such shareholder 

has a material interest in the transaction.  … 
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19. Rule 14A.36 provides that: 

 

 The connected transaction must be conditional on 

shareholders’ approval at a general meeting held by the 

listed issuer.  Any shareholder who has a material interest 

in the transaction must abstain from voting on the 

resolution. 

 

 

ANALYSIS 

 

20. Rule 2.16 provides a non-exhaustive list of factors to determine whether a 

shareholder has a material interest for the purposes of the Listing Rules.  The Rule 

also states that there is no benchmark for materiality of an interest nor may it 

necessarily be defined in monetary or financial terms.    

 

21. When determining the materiality of an interest, the Exchange will need to 

consider all the circumstances of the proposed transaction.  

 

Company A 

 

22. Company X submitted that Company A as a substantial shareholder of Company 

X did not have a material interest in the proposal as the 9 per cent shareholding in 

the Subsidiary directly held by Group A would not form part of the Scheme 

Shares and Group A would not be entitled to any payment of the cash 

consideration.  

 

23. The Exchange did not agree.  As set out in Rule 2.16, a material interest may not 

necessarily be defined in monetary or financial terms.  

 

24. Under the proposal, there was a specific arrangement between Company X and 

Group A that the shares in the Subsidiary held by Group A would be excluded 

from the scheme and would not be cancelled upon the scheme becoming effective.  

The Exchange considered that Group A, as a party to this arrangement, had a 

material interest in the proposal.  Accordingly, Company A must abstain from 

voting at the general meeting of Company X. 

 

Company B and Company C 

 

25. Company B and Company C each held a substantial shareholding in Company X, 

which owned a 65 per cent interest in the Subsidiary.  Although these companies 

were holders of the Scheme Shares, their direct interest in the Subsidiary (in 

aggregate about 0.3 per cent) was immaterial compared to that held through 

Company X.  The Exchange accepted that as substantial shareholders of Company 
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X, the interest of Company B and Company C in the proposal was in alignment 

with the interest of other shareholders of Company X.  Therefore, Company B 

and Company C would not be regarded as having a material interest in the 

proposal.  

   

26. The Exchange also noted that the connected transactions with Company B and 

Company C would be exempt from the independent shareholders’ approval 

requirement under the de minimis provisions in Chapter 14A of the Listing Rules.      

 

27. Company B and Company C would not be required to abstain from voting at the 

relevant general meeting of Company X.    

 

Individual D  

 

28. The Exchange agreed that Individual D did not have a material interest in the 

proposal because the amount of Scheme Shares he held was insignificant.  He had 

also undertaken to donate his Scheme Shares to a charitable body and there was 

not any transaction between Company X and him under the proposal. Accordingly, 

he would not be required to abstain from voting at the relevant general meeting of 

Company X.    

 

Individual E 

 

29. The proposal involved privatising the Subsidiary.  Individual E was then the chief 

executive officer of the Subsidiary and held a number of outstanding options.  His 

interest in the proposal was different from the other shareholders of Company X 

and was regarded as material in light of the circumstances. 

 

30. Under the proposal, the transaction between Company X and Individual E 

constituted a connected transaction that required independent shareholders’ 

approval under Chapter 14A of the Listing Rules.  Therefore, when Company X 

put forward a resolution to seek shareholders’ approval of the proposal which 

included the transaction with Individual E, Individual E must abstain from voting. 

 

 

DECISION 

 

31. The Exchange determined that Company A and Individual E had a material 

interest in the proposal and must abstain from voting on the resolution to approve 

the proposal at the general meeting of Company X 
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HKEx LISTING DECISION 

Cite as HKEx-LD73-1 (Published in October 2009) (Updated in July 2014) 

 

 

Summary 

 

Parties  Company A - a Main Board listed company  

 

The Vendor - a company listed on an overseas stock exchange 

 

The Target Company – a company in which Company A 

proposed to acquire an interest from the Vendor 

 

Mr X – a director and substantial shareholder of Company A, and 

a director and chief executive officer of the Vendor.  He held 

approximately 2 per cent of the issued shares of the Vendor and 

0.5 per cent of the issued shares of the Target Company 

 

Mr Y – a director and substantial shareholder of Company A, and 

a director of the Vendor.  He held approximately 0.2 per cent of 

the issued shares of the Vendor  

  

Subject Whether Mr X and Mr Y each had a material interest in the 

Proposed Acquisition and was required to abstain from voting on 

the resolution to approve the Proposed Acquisition at the general 

meeting of Company A under Rules 2.15 and 14.49  

 

Listing Rules Main Board Listing Rules 2.15, 14.49  

 

Decision 

 

Mr X and Mr Y each had a material interest in the Proposed 

Acquisition and must abstain from voting on the resolution to 

approve the Proposed Transaction at the general meeting of 

Company A.  

 

 

SUMMARY OF FACTS 

 

1. Company A proposed to acquire about a 60 per cent equity interest in the Target 

Company from the Vendor (the Proposed Acquisition).  The Proposed 

Acquisition would constitute a very substantial acquisition for Company A and 

was subject to shareholders’ approval under the Listing Rules. 

 

2. Mr X and Mr Y were directors and substantial shareholders of Company A.  At 

the relevant time, it was also submitted that: 
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- Both Mr X and Mr Y were directors of the Vendor.   Mr X was also the chief 

executive officer of the Vendor.  

 

- Mr X and Mr Y held approximately 2 per cent and 0.2 per cent of the issued 

shares of the Vendor respectively.   

 

- Mr X also held approximately 0.5 per cent of the issued shares of the Target 

Company.  (Mr Y did not hold any shares of the Target Company.)  

 

3. Company A submitted that neither Mr X nor Mr Y had a material interest in the 

Proposed Acquisition because: 

 

- Neither of them was a party to the Proposed Acquisition, or an associate of 

either the Vendor or the Target Company. 

 

- The equity interest held by each of Mr X and Mr Y in the Vendor was 

minimal (ie approximately 2 per cent and 0.2 per cent respectively).   

 

- The consideration for the Proposed Acquisition (representing less than 5 

per cent of the Vendor’s annual revenue or 1 per cent of the Vendor’s 

market capitalisation) was so insignificant from the Vendor’s perspective 

that neither Mr X nor Mr Y nor their respective associate(s) could derive 

any material benefit (monetary or otherwise) from the Proposed 

Acquisition by reason of their minimal shareholding and/or directorship in 

the Vendor. 

 

- Mr X only held a 0.5 per cent equity interest in the Target Company, 

which did not form part of the equity interest in the Target Company to be 

acquired by Company A under the Proposed Acquisition.   

 

- Both Mr X and Mr Y had made full disclosure of their interest in the 

Proposed Acquisition to the board of directors of Company A (the Board), 

and had abstained and would continue to abstain from voting on the 

relevant resolutions in their capacity as directors of Company A. 

 

- The Board had appointed an executive committee to manage the Proposed 

Acquisition.  Mr X and Mr Y were members of the committee but they did 

not have any voting rights.   

 

- Neither Mr X nor Mr Y participated in any deliberations or decision of the 

board of directors of the Vendor, or voted in his capacity as director of the 

Vendor, in connection with the Proposed Acquisition. 
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ISSUE  

 

4. Whether Mr X and Mr Y each had a material interest in the Proposed Acquisition 

and was required to abstain from voting on the resolution to approve the Proposed 

Acquisition at the general meeting of Company A under Rules 2.15 and 14.49. 

 

 

APPLICABLE LISTING RULES OR PRINCIPLES 

 

5. Rule 2.15 provides that: 

 

Where a transaction or arrangement of an issuer is subject 

to shareholders’ approval under the provisions of the 

Exchange Listing Rules, any shareholder that has a material 

interest in the transaction or arrangement shall abstain from 

voting on the resolution(s) approving the transaction or 

arrangement at the general meeting.  

 

Note:  For the avoidance of doubt, any provision in the 

Exchange Listing Rules requiring any other person 

to abstain from voting on a transaction or 

arrangement of an issuer which is subject to 

shareholders’ approval shall be construed as being 

in addition to the requirement set out in rule 2.15. 

 

6. Rule 2.16 provides that: 

 

For the purpose of determining whether a shareholder has a 

material interest, relevant factors include: 

 

(1) whether the shareholder is a party to the transaction 

or arrangement or a close associate of such a party; 

and  

 

(2) whether the transaction or arrangement confers 

upon the shareholder or his close associate a benefit 

(whether economic or otherwise) not available to 

the other shareholders of the issuer.  

 

There is no benchmark for materiality of an interest nor 

may it necessarily be defined in monetary or financial 

terms.  The materiality of an interest is to be determined on 

a case by case basis, having regard to all the particular 

circumstances of the transaction concerned.  
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HKEx LISTING DECISION 

Cite as HKEx-LD74-1 (Published in October 2009) (Last updated in January 2022) 

  

Summary 

Parties Company A – a Main Board listed company 

The Vendor – a company listed on the New York Stock Exchange 

Subject Whether the Exchange would grant a waiver to Company A from 

the requirements for the accountants’ report on the Target 

Business 

Listing Rules Main Board Listing Rules 4.03, 4.08, 4.11, 14.69(6)(a)(i) 

Decision The Exchange granted the waiver on the basis that the circular for 

the Acquisition would contain alternative disclosure proposed by 

Company A in its waiver application 

 

SUMMARY OF FACTS 

1. Company A agreed to acquire from the Vendor certain assets and assume certain 

liabilities in connection with the Vendor’s business in manufacturing and selling 

certain electronic products (the Target Business) (the Acquisition). This 

constituted a very substantial acquisition for Company A. 

2. Chapter 4 of the Listing Rules required the financial information of the Target 

Business included in the accountants’ report to be drawn up in conformity with 

Hong Kong Financial Reporting Standards (HKFRS), the standards adopted by 

Company A, and the accountants’ report to be prepared in accordance with the 

Auditing Guidelines – Prospectus and the reporting accountant (Statement 3.340) 

issued by the Hong Kong Institute of Certified Public Accountants (HKAG 3.340)1. 

3. Company A proposed that instead of an accountants’ report on the Target Business 

that strictly complied with Chapter 4, its circular for the Acquisition (the Circular) 

would include: 

-  the audited combined financial statements of the Target Business (the US 

Financials) prepared by the Vendor in accordance with US GAAP and audited 

by the Vendor’s auditors in accordance with the standards of Public Company 

Accounting Oversight Board (United States) (PCAOB Standards); and 

                                                      
1  HKAG 3.340 was superseded by Hong Kong Standard on Investment Circular Reporting Engagements 200 

“Accountants’ Reports on Historical Financial Information in Investment Circulars” (HKSIR 200), which became 

effective for engagements where the investment circular is dated on or after 1 July 2017. (Added in March 2019) 
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-  an explanation of the differences and a line-by-line reconciliation (the 

Reconciliation) between the accounting policies of the Target Business under 

US GAAP and Company A’s accounting policies under HKFRS. Company A’s 

auditors would review and report on the adjustments in the Reconciliation in 

arriving at the financial information of the Target Business under HKFRS under 

HKAG 3.3401; 

Further, as the Vendor would submit to the US Securities and Exchange 

Commission a Form 8K with the US Financials, they would not be presented in the 

format of an accountants’ report in Hong Kong. Nevertheless, the US Financials in 

the Circular would include additional disclosure so that the Circular would contain 

the same level of information as an accountants’ report under the Listing Rules. 

4. Company A applied for a waiver from the Chapter 4 requirements for the 

accountants’ report on the Target Business for the following reasons: 

- The Vendor was active in over 160 countries. The Target Business had been 

centrally operated by the Vendor together with other divisions and had never 

been operated individually under a separate entity or otherwise on a standalone 

basis. The Target Business was only part of the Vendor’s business operations 

and was not required to be reported on as a distinct business under any regulation 

or legislation. No audited financial statements for the Target Business had been 

previously prepared or reported on a standalone basis. 

-  The Vendor’s accounting systems, control procedures and data maintenance 

functions were managed on a centralised basis. The accounting records of the 

Vendor and therefore the Target Business were maintained under US GAAP, 

and the financial reporting processes were designed to facilitate independent 

audit under the PCAOB Standards. 

- In view of the complexity and extensive coverage of the Vendor’s accounting 

systems worldwide, there would be practical difficulties in changing the 

Vendor’s accounting standards to conform with HKFRS in order to prepare the 

financial statements of the Target Business under HKFRS. 

- Company A also submitted that for a professional accounting firm to opine on 

the financial statements of the Target Business, it would need to extend its audit 

scope to cover all the accounting systems and control procedures of the Vendor 

which supported the operations of not just the Target Business but other different 

divisions within the Vendor group. Company A had been informed that the 

Vendor would not allow any accounting firms other than its own auditors to 

access its systems and accounting records which covered the other parts of its 

group. Although Company A’s auditors were an affiliated firm of the Vendor’s 

auditors, they were two separate legal entities and were managed independently. 

As the Vendor did not consent to Company A’s auditors reviewing the Vendor’s 

books and records other than those of the Target Business, it was impossible for 

them to report on the financial information of the Target Business by themselves 

or jointly with the Vendor’s auditors under HKAG 3.3401 as required by Rule 
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4.08(3). Further, the Vendor advised that its auditors had limitations in preparing 

an accountants’ report as prescribed by HKAG 3.3401 as the US Financials were 

prepared under US GAAP. 

-  While the Vendor’s auditors were not registered under the Professional 

Accountants Ordinance as required by Rule 4.03, it was a firm with 

international name and reputation and registered with the PCAOB. In addition, 

Company A was of the opinion that PCAOB Standards and the Hong Kong 

Statements of Auditing Standards were substantially consistent with each other. 

-  The audit opinion on the US Financials would be a “fairly presented” opinion 

under US GAAP and this would not strictly comply with Rule 4.08(2) which 

required a “true and fair” opinion. Company A considered that both opinions 

provided the same degree of assurance on audited financial statements. 

ISSUE 

5. Whether the Exchange would grant a waiver from the requirements under Chapter 

4 for the accountants’ report on the Target Business. 

APPLICABLE LISTING RULES OR PRINCIPLES 

6. Rule 14.69(6)(a)(i) provides that a circular issued in relation to a very substantial 

acquisition or a listing document issued in relation to reverse takeover must 

contain:-  

. . .  

(6)(a) on an acquisition of any business, company or companies: 

(i) an accountants’ report on the business, company 

or companies being acquired in accordance with 

Chapter 4 of the Exchange Listing Rules... The 

financial information on the business, company 

or companies being acquired as contained in the 

accountants’ report must be prepared using 

accounting policies which should be materially 

consistent with those of the listed issuer.
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7. Rule 4.032 provides that :-  

all accountants’ reports must be prepared by certified public 

accountants who are qualified under the Professional Accountants 

Ordinance for appointment as auditors of a company and who are 

independent both of the issuer and of any other company concerned 

to the same extent as that required of an auditor under the Companies 

Ordinance and in accordance with the requirements on independence 

issued by the Hong Kong Institute of Certified Public Accountants, 

provided that, in the case of a circular issued by a listed issuer in 

connection with the acquisition of an overseas company, the 

Exchange may be prepared to permit the accountants’ report to be 

prepared by a firm of accountants which is not so qualified but which 

is acceptable to the Exchange. Such a firm must normally have an 

international name and reputation and be a member of a recognised 

body of accountants. 

8. Rule 4.08(2) provides that in all cases:-  

the reporting accountants must express an opinion as to whether or 

not the relevant information gives, for the purposes of the 

accountants’ report, a true and fair view of the results and cash flows 

for the period reported on and of the statement of financial position 

as at the end of each of the period reported on. 

9. Rule 4.08(3) provides that in all cases:-  

the accountants’ report must state that it has been prepared in 

accordance with the Auditing Guideline – Prospectuses and the 

                                                      
2  Rule 4.03(1) was amended to reflect the amendment to the Financial Reporting Council Ordinance (Cap. 588) 

(FRCO) that established the PIE Engagement (as defined in Rule 1.01) regime which came into effect on 1 

October 2019. The preparation of an accountants’ report in a very substantial acquisition circular is the PIE 

Engagement. In the case of a very substantial acquisition circular issued by a listed issuer incorporated outside 

Hong Kong relating to the acquisition of an overseas company, the Exchange may be prepared to accept the 

appointment of an overseas audit firm that is not qualified under the Professional Accountants Ordinance but is a 

Recognised PIE Auditor (as defined in Rule 1.01) of that issuer under the FRCO.   

  

 In relation to an application for the recognition of an overseas audit firm under the FRCO, an issuer must obtain 

a statement of no objection from the Exchange. Generally, other than having an international name and reputation 

and being a member of a recognised body of accountants, an overseas audit firm must also be subject to 

independent oversight by a regulatory body of a jurisdiction that is a full signatory to the IOSCO MMOU (as 

defined in Rule 1.01). It would be acceptable if the relevant audit oversight body is not a signatory to the IOSCO 

MMOU but the securities regulator in the same jurisdiction must be a full signatory to the IOSCO MMOU. See 

notes to Rule 4.03(1). The Rule amendment would not change the analysis and conclusion in this case.  (Added 

in January 2022) 
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reporting accountant (Statement 3.3.40) 1 issued by the Hong Kong 

Institute of Certified Public Accountants. 

10. Rule 4.11 provides that:-  

the financial history of results and the statement of financial position 

included in the accountants’ report must normally be drawn up in 

conformity with:-  

(a) Hong Kong Financial Reporting Standards; or 

(b) International Financial Reporting Standards. 

ANALYSIS 

11. Under the Listing Rules, an issuer must ensure that the information in its circular 

for a notifiable transaction is accurate and complete in all material respects and not 

misleading or deceptive. The circular must contain all information necessary to 

allow the issuer’s shareholders to make a properly informed decision on how to vote 

on the transaction. 

12. In this case, the facts submitted by Company A demonstrated that it was extremely 

difficult for Company A to prepare an accountants’ report on the Target Business 

that strictly complied with Chapter 4. The Exchange was satisfied that the 

circumstances of this case were exceptional and compliance with the Listing Rules 

by Company A in unmodified form would be unduly burdensome and impractical. 

13. The Exchange also took into account: 

- The US Financials would contain the same level of information as required in 

an accountants’ report under the Listing Rules. The waiver application mainly 

involved modifications to the Rule requirements concerning the accounting and 

auditing standards for preparing financial information of the Target Business for 

incorporation in the Circular. 

-  While the US Financials were prepared under US GAAP, the Reconciliation 

would provide financial information under HKFRS to facilitate shareholders’ 

assessment of the performance and financial position of the Target Business. 

Company A’s auditors took additional procedures according to HKAG 3.3401  

in respect of the Reconciliation which gave assurance on the unaudited financial 

information of the Target Business under HKFRS. 

- The US Financials were audited by the Vendor’s auditors in accordance with 

PCAOB Standards. 

-  While Rule 4.03 requires the reporting accountants to be qualified under the 

Professional Accountants Ordinance, it also provides that for an acquisition of 

an overseas company, the Exchange may permit an accountants’ report to be 

prepared by a firm of accountants which is not so qualified but which must 
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normally have an international name and reputation and must be a member of a 

recognised body of accountants. The circumstances here were similar to an 

acquisition of an overseas company and the Vendor’s auditors met the criteria 

in Rule 4.03. 

14. The Exchange was satisfied that there would be sufficient and appropriate 

alternative disclosure in the Circular to enable Company A’s shareholders to make 

a properly informed assessment of the Target Business. The granting of the waiver 

requested by Company A would be unlikely to result in undue risks to its 

shareholders. 

DECISION 

15. The Exchange granted the waiver3 on the basis that the Circular would contain the 

alternative disclosure proposed by Company A4 in the waiver application. 

 

 

 

                                                      
3  From 1 October 2019 onwards, this waiver is also subject to the overseas audit firm to be recognised by the 

Financial Reporting Council (FRC).  (Added in January 2022) 

4  Under the FRCO, only an issuer incorporated outside Hong Kong is permitted to appoint an overseas audit firm 

and submit a recognition application to the FRC for a PIE Engagement.  (Added in January 2022) 
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Note:  The references to “close associate” shall be changed 

to “associate” where the transaction or 

arrangement is a connected transaction under 

Chapter 14A. 

 

 

7. Rule 14.49 provides that: 

 

… a very substantial acquisition must be conditional on 

approval by shareholders in general meeting. … The 

Exchange will require any shareholder and his close 

associates to abstain from voting at the relevant general 

meeting on the relevant resolution(s) if such shareholder 

has a material interest in the transaction.  

 

 

ANALYSIS 

 

8. Rule 2.16 provides a non-exhaustive list of factors to determine whether a 

shareholder has a material interest for the purposes of the Listing Rules.  The Rule 

also states that there is no benchmark for materiality of an interest nor may it 

necessarily be defined in monetary or financial terms.    

 

9. When determining the materiality of the interests of Mr X and Mr Y in the 

Proposed Acquisition, the Exchange considered not only their equity interests in 

the Vendor and the Target Company but also other circumstances of the Proposed 

Acquisition.    

 

10. In this case, Mr X and Mr Y were not close associates of the Vendor (the 

counterparty in the Proposed Acquisition).  Nevertheless, Mr X and Mr Y had a 

conflict of interest in the Proposed Acquisition as a result of their position as 

directors of both Company A and the Vendor.  Mr X was also the chief executive 

officer of the Vendor.     

 

11. The Exchange did not consider that Company X’s submission had satisfactorily 

addressed the conflict of interest issue.  Although Mr X and Mr Y had abstained, 

and would continue to abstain, from voting on the relevant resolutions in their 

capacity as directors of Company A, they were appointed by the Board as 

members of an executive committee which managed the Proposed Acquisition.  

Although Mr X and Mr Y had no voting rights in the committee, they were in a 

position to exercise influence over the terms of the Proposed Acquisition.   

Further, the fact that Mr X and Mr Y had abstained from voting on the relevant 

Board resolutions suggested that their interest in the Proposed Acquisition was 

considered to be material.   

 

12. In view of the conflict of interest, Mr X and Mr Y each had an interest in the 

Proposed Acquisition.   The Exchange considered that the interest was material 
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and therefore Mr X and Mr Y were required to abstain from voting on the 

resolution to approve the Proposed Acquisition at the general meeting of 

Company A under Rules 2.15 and 14.49. 

 

DECISION 
 

13. Mr X and Mr Y each had a material interest in the Proposed Acquisition and must 

abstain from voting on the resolution to approve the Proposed Acquisition at the 

general meeting of Company A under Rules 2.15 and 14.49. 

 

 



                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 

 

HKEx LISTING DECISION 

Cite as HKEx-LD72-2 (Published September 2009) (Updated in May 2015) 

 

 

Summary 

 

Parties  Company A - a Main Board listed company with principal 

business operations in the People’s Republic of China 

 

Mr. X – an appointee of Company A’s secretary 

 

Subject Whether Mr X qualified to act as Company A’s secretary  

 

Listing Rules Main Board Listing Rule 3.28 

 

Decision 

 

Mr X qualified to act as Company A’s secretary under Rule 3.28 

 

 

 

SUMMARY OF FACTS 

 

1. Company A proposed to appoint Mr X to replace its retiring secretary.  

 

2. Mr. X did not possess the acceptable professional qualifications under Note 1 to 

Rule 3.28.  That said, Company A considered that he had the relevant experience 

to discharge the functions of its secretary under Note 2 to Rule 3.28 because:   

 

a. He had been a director of a subsidiary of Company A (the Subsidiary), 

also listed on the Main Board, for more than 8 years.  He was also 

appointed as the chairman of the Subsidiary 2 years ago and before that, 

he had held various other senior positions at the Subsidiary (including 

managing director and chief executive officer).  He had been actively 

involved in the corporate governance of the Subsidiary and ensuring its 

compliance with the Listing Rules.    

 

b. He was familiar with Company A’s operations and business.  He had been 

a member of Company A’s senior management for about two years, and 

had over 20 years of experience in the same kind of business carried on by 

Company A.     

  

 



 

ISSUE  

 

3. Whether Mr X qualified to act as Company A’s secretary under Rule 3.28.  

 

 

APPLICABLE LISTING RULES OR PRINCIPLES  

 

4. Rule 3.28  states that:  

 

 
The issuer must appoint as its company secretary an individual who, 

by virtue of his academic or professional qualifications or relevant 

experience, is, in the opinion of the Exchange, capable of discharging 

the functions of company secretary.  

 

Notes: 1 The Exchange considers the following academic or 

professional qualifications to be acceptable:  

(a)  a Member of The Hong Kong Institute of Chartered 

Secretaries;  

(b)  a solicitor or barrister (as defined in the Legal 

Practitioners Ordinance);and  

(c)  a certified public accountant (as defined in the 

Professional Accountants Ordinance).  

 

2 In assessing “relevant experience”, the Exchange will 

consider the individual’s:  

(a)  length of employment with the issuer and other 

issuers and the roles he played;  

(b)  familiarity with the Listing Rules and other relevant 

law and regulations including the Securities and 

Futures Ordinance, Companies Ordinance, 

Companies (Winding Up and Miscellaneous 

Provisions) Ordinance and the Takeovers Code;  

(c)  relevant training taken and/or to be taken in 

addition to the minimum requirement under rule 

3.29; and  

(d)  professional qualifications in other jurisdictions. 

 

ANALYSIS 

 

5. The Exchange accepted that Mr. X was capable of discharging the functions of 

Company A’s secretary.  In particular, the Exchange took into account Mr X’s 

directorship in the listed Subsidiary and his role in the company’s compliance 

with the Listing Rules and corporate governance for a considerable period of time.   

Although he did not have day-to-day working experience as a company secretary, 

Company A could provide appropriate resources to assist him, if necessary.  



 

 

DECISION 
 

6. Mr X qualified to act as Company A’s secretary under Rule 3.28.   



HKEx LISTING DECISION 

Cite as HKEx-LD72-1 (Published in September 2009) (Updated in May 2015) 

 

 

Summary 

 

Parties  Company A - a Main Board listed company with principal 

business operations in the People’s Republic of China 

 

Mr X – an appointee of Company A’s secretary 

 

Subject Whether Mr X qualified to act as Company A’s secretary  

 

Listing Rules Main Board Listing Rule 3.28 

 

Decision 

 

Mr X qualified to act as Company A’s secretary under Rule 3.28 

 

 

SUMMARY OF FACTS 

 

1. Company A proposed to appoint Mr. X to replace its retiring secretary.  

 

2. Mr X did not possess the acceptable professional qualifications under Note 1 to 

Rule 3.28.  That said, Company A considered that he had the relevant experience 

to discharge the functions of its secretary under Note 2 to Rule  3.28 because: 

 

a. He participated in Company A’s initial public offering preparation and 

application.  After the listing of Company A, he had more than seven 

years of experience working closely with the retiring secretary and 

professional advisers in the company’s secretarial and administrative 

matters.  

 

b. During the past three years, he had attended approximately 70 hours of 

training courses on Listing Rule compliance, corporate governance and 

other related laws/regulations.   

 

 

ISSUE  

 

3. Whether Mr X qualified to act as Company A’s secretary under Rule 3.28. 

 



 

APPLICABLE LISTING RULES OR PRINCIPLES  

 

4. Rule 3.28 states that:  

 

 

 
The issuer must appoint as its company secretary an individual who, 

by virtue of his academic or professional qualifications or relevant 

experience, is, in the opinion of the Exchange, capable of discharging 

the functions of company secretary.  

 

Notes: 1 The Exchange considers the following academic or 

professional qualifications to be acceptable:  

(a)  a Member of The Hong Kong Institute of Chartered 

Secretaries;  

(b)  a solicitor or barrister (as defined in the Legal 

Practitioners Ordinance);and  

(c)  a certified public accountant (as defined in the 

Professional Accountants Ordinance).  

 

2 In assessing “relevant experience”, the Exchange will 

consider the individual’s:  

(a)  length of employment with the issuer and other 

issuers and the roles he played;  

(b)  familiarity with the Listing Rules and other relevant 

law and regulations including the Securities and 

Futures Ordinance, Companies Ordinance, 

Companies (Winding Up and Miscellaneous 

Provisions) Ordinance and the Takeovers Code;  

(c)  relevant training taken and/or to be taken in 

addition to the minimum requirement under rule 

3.29; and  

(d)  professional qualifications in other jurisdictions.  

 

 

ANALYSIS 

 

5. In light of Mr X’s working experience at Company A and training on Listing 

Rules and secretarial matters, the Exchange accepted that Mr. X was capable of 

discharging the functions of Company A’s secretary. 

 

 

DECISION 
 

6. Mr X qualified to act as Company A’s secretary under Rule 3.28. 
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HKEx LISTING DECISION 
HKEx-LD68 – 1 (July 2009)  
 

Summary  

Name of Party  Company A - a Main Board applicant whose shares were listed on a 
foreign exchange  

Subject Whether Company A could issue further shares within six months of its 
listing on the Exchange? 

Listing Rules Rule 10.08; HKEx-LD41-3 

Decision 
 
 
 

The Exchange granted a waiver of Rule 10.08 so that Company A would 
not be restricted from issuing shares during the first six months of its 
listing on the Exchange subject to the conditions in paragraph 3e. 

 
 
SUMMARY OF FACTS 

1. Company A’s shares were listed on a foreign exchange and it sought a dual primary 
listing by way of introduction on the Main Board.   

2. Company A applied for a waiver of Rule 10.08 which restricts an issuer from issuing 
further shares within six months after listing.  

3. In support of the application, Company A submitted that:  

a. No funds raised, no new investor and no dilution – As Company A was not 
issuing new shares or raising new funds, its listing on the Exchange would not 
result in dilution of shareholders’ interests. 

b. Flexibility conducive to business expansion - The existing shareholders 
would be prejudiced if Company A were restricted from fund raising activities. 
The restriction would affect its business development. 

c. Shareholders’ protection - The interests of the shareholders would be 
safeguarded by the shareholders approval mechanism under Rule 13.36. For 
example, its shareholders had approved a general mandate within the ambit of 
Rule 13.36 for the issue of new shares.  

d. Analogy with transfer from GEM to Main Board - Rule 10.08(5) provides 
that the restriction in Rule 10.08 does not apply to issue of securities on Main 
Board by a listed issuer successfully transferred from the Growth Enterprise 
Market (‘GEM’) to the Main Board.  The relaxation provided under Rule 
10.08(5) should also be extended to companies already listed on an overseas 
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stock exchange which are seeking to list on the Exchange by way of 
introduction; and 

e. Voluntary waiver conditions – the applicant agreed to the following 
conditions: 

(i) any issue of shares (or convertible securities) by Company A during 
the first six months of listing must be either for cash to fund a specific 
acquisition or as part or full consideration for acquisitions; 

(ii) any acquisitions mentioned in (i) above must be for asset or business 
that would contribute to the growth of Company A’s operation; and 

 
(iii) Company A would not apply for a waiver of Rule 10.07. Company A’s 

controlling shareholder would not cease to be the controlling 
shareholder upon the issue of any shares within the first twelve months 
of listing.  

 
 
THE ISSUE RAISED FOR CONSIDERATION 
 
4. Whether Company A could issue further shares within six months of its listing on the 

Exchange? 
 
 
APPLICABLE LISTING RULE OR PRINCIPLE 
 
5. Rule 10.08 provides that no further shares of a listed issuer may be issued or form the 

subject of any agreement to such issue within 6 months from the date on which 
securities of the listed issuer first commence dealing on the Exchange.   

 
 
THE ANALYSIS 
 
6. The Exchange noted that Rule 10.08 waivers had been previously granted to 

applicants seeking to transfer from GEM which were not raising new funds and 
considered whether an analogous waiver could be extended to Company A, an issuer 
whose shares were listed on a foreign exchange and was not raising new funds at its 
listing on the Exchange.   

 
Precedent Case  
 
7. Listing Decision HKEx-LD41-3 illustrates a typical Rule 10.08 waiver granted to a 

GEM transfer applicant not seeking to raise new funds at its listing on the Main Board.  
 
8. HKEx-LD41-3 states that the rationale of Rule 10.08 is to protect public investors by 

preventing dilution of their interests and changes in the shareholding structure within 
six months of listing and by ensuring that controlling shareholders demonstrate to 
potential investors their commitment to the issuer.  The rule effectively protects 
shareholders from being called upon to contribute additional funding or see their 
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interests diluted by fund raising within the restrictive period. 
   
9. For a waiver of Rule 10.08 to be granted, the applicant must demonstrate to the 

Exchange: 
 

a. the commitment of the controlling shareholders to the issuer; and 
 

b. that the interests of shareholders of the issuer are well protected. 
 
Codification of practices for GEM transfer applicants 
 
10. With effect from July 2008, the practice of granting waivers to issuers transferred 

from GEM from compliance with Rule 10.08 and consequently Rule 10.07(1) has 
been codified with the making of Rule 10.08(5) and Rule 10.07(4).  

 
Factors in favour of a grant of waiver  
 
11. The Exchange noted that Company A was not raising new funds at its listing on the 

Exchange and was willing to subject itself to the conditions set out in paragraph 3e 
above. 

 
12. The Exchange was satisfied that Company A was able to address the concern which 

give rise to the restriction under Rule 10.08 in that:   

a. Company A’s controlling shareholder had demonstrated its commitment to the 
company by the fact that it had not disposed of any of Company A’s shares 
since its first listing on a foreign exchange in 2006; and it would remain a 
controlling shareholder of Company A for the first twelve months of  its 
listing on the Exchange in accordance with Rule 10.07(see paragraph 3e(iii)); 

b. any issue of shares after Company A’s listing on the Exchange  would  be 
governed by the pre-emptive rights provisions in Rule 13.36. Disclosure of the 
approval of the general mandate by Company A’s existing shareholders  
would be disclosed in the listing document; and 

c. as Company A was not raising new funds for its IPO on the Exchange, strict 
compliance with Rule 10.08 would limit its right to access the capital markets 
which it could otherwise do as a foreign listed issuer on its primary exchange.  
This might prejudice its business development and therefore might not be in 
the best interests of its public shareholders. 

Factors against a grant of waiver  

13. However, the Exchange noted that, if the requested waiver were granted, Company A 
would be in a better position than other new applicants. This is because, unlike a 
typical applicant which raises funds by a new issue of shares, Company A would not 
be subject to the rules governing allocation of IPO shares (e.g. clawback mechanism 
under Practice Note 18 and placing guidelines for IPO shares under Appendix 6) in 
any issue of shares shortly after listing.   
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14. While an analogy may be drawn to the exemption from Rule 10.08 in GEM transfer 
cases, the considerations for allowing a Rule 10.08 exemption to a GEM transfer 
applicant which is seeking a seamless change in trading platforms on the Exchange 
are not entirely applicable to an issuer which is completely new to Hong Kong 
investors.  It is still important to examine, on a case specific basis, the issuer’s fund 
raising intent at and shortly after its listing on the Exchange when considering 
whether a Rule 10.08 waiver should be granted.  

15. On balance, the Exchange considered it appropriate to grant Company A the 
requested waiver.  

 
 
THE DECISION 
 
16. The Exchange granted a waiver of Rule 10.08 so that Company A would not be 

restricted from issuing shares during the first six months of its listing on the Exchange 
subject to the conditions in paragraph 3e.  

 

 

 

 

 

 

 

 

 

 



after subscription for shares in Company B. It was, however, the intention of Company A to 
reduce its shareholding interest in Company B if market conditions permitted. 

The transaction constituted a notifiable transaction for Company A under the Listing Rules as 
a result of the subscription of shares in Company B and the effective disposal of 5% of 
Company C. As only 5% of Company C was proposed to be disposed of, there would be no 
material dilution of a major subsidiary in this case. 

Analysis 

The proposal fell under Practice Note 15 of the Listing Rules as it was for the separate listing 
elsewhere of assets wholly owned within its existing group even though Company A did not 
directly spin off Company C but acquired Company B and effectively disposed of only 5% of 
Company C. 

Decision 

The proposal fell under Practice Note 15 and the relevant provisions of the Practice Note 
would apply.  
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Listing Decisions Series 2-1 - Rule 14.04 - Determining the size of a transaction for the 
purpose of Chapter 14 (May 1999)(Updated in September 2009)  

Summary  

Name of 
Party 

Company A - a listed company 

Subject Determining the size of a transaction for the purpose of Chapter 14  

Listing 
Rule 

Rule 14.04 
1
  

Decision  Total investment costs (including underlying liabilities and commitment) need to 
be taken into consideration for the purpose of calculating the "4 tests" 

 

Summary of Facts  

Company A entered into a sino-foreign equity joint venture agreement with two independent third 
parties (i.e. joint venture partners) to form an equity joint venture company. The joint venture 
company was to be formed for the purpose of re-developing a residential site situated on the 
PRC mainland and it would take approximately 3 years to complete and would commence as 
soon as registered capital had been contributed by the relevant joint venture parties. 

According to the agreement, the joint venture partners agreed to form the joint venture company 
with a total investment of RMB 330 million, of which a total of RMB 110 million would be the 
registered capital. The registered capital of RMB 110 million would be funded as to 50% by the 
two joint venture partners and as to 50% by Company A. The registered capital would be 
contributed by each respective joint venture party within four months from the date of obtaining 
the business licence of the joint venture company. It was stated in the agreement that any 
excess funding requirement beyond the initial capital contribution up to the total investment 
amount of RMB 330 million would be funded from proceeds from the property development sale 
or by way of bank loans or by shareholders' loans. 

Company A submitted that it was only obliged to contribute its respective share of the registered 
capital contribution to the joint venture company. Thus, Company A was of the view that its initial 
equity capital contribution of 50% of RMB 110 million should be used in the calculation of the "4 
tests".  

Analysis 

The total underlying liability and commitment of Company A in relation to the particular joint 
venture arrangement should be used to determine the size of the transaction. Given that there 
was a total investment amount specified in the joint venture agreement and shareholders' loans 
were specified as one of the means of funding this total investment amount, it was apparent that 
Company A did have a commitment to further funding of the joint venture company should 
circumstances necessitate.  



Decision 

The total investment amount of RMB 330 million should be used as the basis for calculating the 
"4 tests".  

Note: 

1.     This rule was amended in March 2004.   The relevant rule after the rule amendment is Rule 
14.15(2) which requires an issuer to refer to its total commitment when calculating the 
consideration ratio for establishment of a joint venture entity.     (Added in September 2009)  
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