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HKEX LISTING DECISION 
HKEX-LD84-2014 (February 2014) (Updated in May 2016) 
 
(Updated due to withdrawal of guidance letters superseded by HKEX-GL86-16) 
 

Summary 

Party Company A to  Company Q (the “Applicants”) 

Issue To provide guidance on why the Exchange returned certain listing 
applications 

Listing Rules  Main Board Rule 9.03(3) and GEM Rules 12.09 and 12.14 

Decision The Exchange returned the applications.  

 
1. This listing decision sets out the reasons the Exchange returned certain listing 

applications from May 2013 to September 2013.  For the reasons listing applications 
were returned before this period, please refer to Listing Decisions HKEX-LD48-2013 
and HKEX-LD75-2013.  

 
 

APPLICABLE RULES, REGULATIONS AND PRINCIPLES 
 
2. Main Board Rule 9.03(3)1 stated that the Exchange expected to receive an advanced 

proof of the prospectus with the listing application form that was not the initial proof to 
enable the Exchange’s review was able to commence immediately upon lodgment of 
the application.  The disclosure of the requisite information as set out in Chapter 11 
must be substantially completed in the advanced proof of the prospectus.  If the 
Exchange considered the draft prospectus submitted with the Form A1 not to be in an 
advanced form, the Exchange would not commence reviewing the application.  All 
documents, including the Form A1 and the initial listing fee, submitted to the Exchange 
would be returned to the sponsor(s).  The sponsor(s) would be required to resubmit a 
new Form A1 together with the advanced proof of the prospectus. 

 
3. GEM Rule 12.091 stated that the Sponsor must ensure that the draft listing document 

had been verified in all material respects prior to submission.  Note 1 to GEM Rule 
12.09 stated that if the Exchange considered that the draft listing document submitted 
with the listing application form was insufficiently finalised, the Exchange would not 
commence review of that or any other documents relating to the application. 

 
4. GEM Rule 12.141 required that the listing application form must be accompanied by 

certain documents.  The Listing Department might return to the sponsor any 
application for listing which it considered to be incomplete, together with the initial 
listing fee. 

 
 

                                                 
1
 The Main Board and GEM Rules were subsequently amended to complement the new sponsor regulation 

effective on 1 October 2013. 
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ANALYSIS 
 
5. Set out below are reasons the Exchange considered the applications not in an 

advanced form and returned certain listing applications during the period from May 
2013 to September 2013.  

 
Company A  
 

6. Company A provided construction services.  There were a number of deficiencies in 
disclosure: 

 
(i) Packaging of business 

 
The prospectus disclosed that Company A focused on Business Segment A, and 
that it would cease its business in Business Segment B upon completion of the 
last project in this segment although it contributed a significant amount of 
revenue during the track record period.  The prospectus lacked sufficient details 
of Business Segment B, including why Business Segment B was included in the 
listing group given the focus on Business Segment A, and the impact on 
Company A’s track record revenue and profit margin had Business Segment B 
been excluded in the first place.  

 
Moreover, the sponsor had not demonstrated that Company A was able to meet 
the minimum profit requirement under Rule 8.05(1)(a) after excluding the profit 
from Business Segment B, and that there was no packaging issue by including 
Business Segment B in the listing group. 

 
(ii) Connected and related party transactions 

 
Company A subcontracted the construction work to a connected party which 
resulted in a thin profit margin during the track record period and after listing.  
The prospectus lacked disclosure on how the pricing of sub-contracted work was 
determined and whether such continuing connected transaction was conducted 
on normal commercial terms.  The prospectus also lacked disclosure on the 
basis of the recurring management fee income from a connected person. 

 
(iii) Workplace safety 

 
Company A had not disclosed sufficient information on its workplace safety and 
related regulatory compliance during the track record period, including:  

 

 the number of accidents and workers involved during the track record 
period and up to the latest practicable date, the level of severity of the 
accidents, the amount of compensation paid, Company A’s maximum 
liabilities for the existing and potential claims, and whether Company A’s 
accident rate was comparable to its industry peers; 
 

 the underlying factors leading to the respective accidents and the measures 
taken by Company A and its subcontractors to improve the safety 
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standards and to prevent reoccurrence of similar accidents going forward; 
and 

 

 how Company A monitored the performance and workplace safety of its 
subcontractors. 

 
(iv) Others  

 
The disclosure in the prospectus did not follow the Exchange’s guidance letters, 
including Guidance Letter HKEX-GL27-122 on the Summary section, Guidance 
Letter HKEX-GL41-12 on recent development of an applicant’s operational and 
financial performance, Guidance Letter HKEX-GL54-13 3  on risk factors, and 
Guidance Letter HKEX-GL33-124 on use of proceeds.  (Updated in May 2016) 

 

Company B   
 

7. Company B was engaged in the entertainment business.  The Exchange had raised a 
number of issues in its reply to Company B’s pre-IPO enquiry.  However, Company B 
failed to satisfactorily address these concerns when it submitted its listing application.  
Non-exhaustive examples of issues raised include:  

 

 the suitability for listing of Company B under GEM Rule 2.06;   
 

 obtaining an affirmative regulatory assurance that Company B can renew its 
operation license upon its reorganization, and  a legal opinion on whether 
Company B had to obtain any other approvals under the relevant laws and 
regulations for its reorganization;  

 

 whether the contractual arrangements were legal and binding and that Company 
B had the ability to ensure the sound and proper operation of the contractual 
arrangements, and providing an explanation on how the contractual 
arrangements were in line with Listing Decision HKEX-LD43-3;  

 

 the sponsor’s view, with basis, on the adequacy and effectiveness of Company 
B’s internal control measures to stay clear of anti-social forces and money 
laundering activities for a reasonable demonstration period; and 

 

 details of Company B’s credit arrangements and a legal opinion on whether the 
credit arrangements complied with the relevant laws and regulations. 

 
8. In addition, the prospectus had a number of deficiencies in disclosure:  

 

                                                 
2
 Withdrawn in May 2016.  Superseded by Section A of Appendix 1 in HKEX-GL86-16. 

3
 Withdrawn in May 2016.  Superseded by Section B of Appendix 1 in HKEX-GL86-16. 

4
 Withdrawn in May 2016.  Superseded by Section I of Appendix 1 in HKEX-GL86-16. 

 
GEM listing applicant 
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(i) Sustainability of business due to reliance on major customers and suppliers 
 

Company B relied heavily on its major customers and suppliers.  It had a short 
operating history and had recently moved to a new business premise.  The 
prospectus lacked sufficient disclosure on: 

 

 Company B’s sustainability of business taking into account its reliance on a 
few customers and suppliers; 
 

 whether its track record results was reflective of its future performance 
given the potential impacts from the relocation; and 

 

 information as required under Listing Decision HKEX-LD107-1, including 
details of the customer and the suppliers (e.g. background, profile, years of 
relationship with Company B, circumstances leading to the cooperation, 
etc.), whether the concentration of customers and suppliers was a common 
industry practice, plans and measures to mitigate the reliance, the 
contingency plan if Company B failed to renew the agreements with the 
customers and the suppliers, and the operational and financial impact of the 
relocation of the business premise.  

 
(ii) Liquidity and working capital management 

 
Company B recorded operating cash outflows and a substantial increase in 
accounts receivable and accounts receivable turnover days during the track 
record period.  The prospectus lacked disclosure on: 

 

 Company B’s plan to service its indebtedness and development plans, and 
the basis on which the directors and the sponsor were satisfied that 
Company B had sufficient working capital to meet its present requirements 
and future development plans as per Guidance Letter HKEX-GL37-12;  
 

 the subsequent settlement of accounts receivable as at the latest 
practicable date, reasons for the prolonged accounts receivable turnover 
days and Company B’s provision policy and measures in place to expedite 
debt collection; and 

 

 whether Company B had experienced any difficulty in obtaining credit 
facilities, default in its payment obligations or breach of financial covenants. 

 
(iii) Others 

 
The prospectus also lacked disclosure on the following: 

 

 details of Company B’s expansion plan and the latest status; 
 

 the latest operational and/ or financial performance subsequent to the track 
record period, and a commentary on the impact of listing expenses on 
Company B’s financial performance as per Guidance Letter HKEX-GL41-
12; and 
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 details of biographies of the directors and senior management members as 
required under our standard comments SC 4.5 and 4.65. 

 
Company C  
 

9. Company C was a financial service provider.  There were a number of deficiencies in 
disclosure: 

 
(i) Non-compliances 
 

There were a significant number of non-compliance incidents related to 
Company C’s core business and operations.  However, there was insufficient 
disclosure on the details of these incidents as required under Guidance Letter 
HKEX-GL63-13, including:  

 

 how and by whom the non-compliances were detected;  
 

 the period in which the non-compliances occurred; 
 

 the directors’ involvement in the non-compliances;  
 

 the operational and financial impacts;  
 

 Company C’s compliance record and results of regulatory inspections 
during the track record period and up to the latest practicable date; 
 

 the rectification and precautionary measures implemented;   
 

 the sponsor’s and internal control adviser’s views on the adequacy and 
effectiveness of these internal control measures;   

 

 whether Company C was able to meet the minimum profit requirement 
under Rule 8.05(1)(a) after excluding the revenue and profit arising from the 
non-compliances; and  
 

 the sponsor’s view on directors’ suitability under Rules 3.08 and 3.09. 
 

(ii) Business operations 
 
The prospectus lacked a comprehensive description of the key aspects of 
Company C’s business operations:  

 

                                                 
5
  With effect from 1 October 2013, the disclosure requirement on biographies of the directors and senior 

management members under standard comments SC 4.5 and 4.6 were replaced by the requirements set 
out in paragraphs 3.2 and 3.3 of Guidance Letter HKEX-GL62-13, which was withdrawn in May 2016.  
Superseded by Section H of Appendix 1 in HKEX-GL86-16.  (Updated in May 2016) 
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 procedures for opening new accounts, including customers’ credit 
assessment and collateral valuation, procedures and timing of trade 
execution and settlement, and the matching mechanism used for trading;  
 

 details of business arrangements with customers, business partners and 
hedging partners;  

 

 the number and amount of error trades, the loss incurred and the internal 
control measures adopted to prevent recurrence; and  

 

 detailed arrangements for the referral of customers and the associated 
risks, in particular, the revenue model, roles and responsibilities of parties 
involved, and the internal control measures to monitor and identify high risk 
customers, abnormal trades and potential laundering activities.  

 
(iii) Hedging 

 
The prospectus lacked sufficient disclosure of Company C’s hedging strategy 
and risk control measures, such as:  

 

 factors considered in making hedging decisions, the effectiveness of the 
hedging activities during the track record period, the percentage of 
“exposure” to be hedged and whether the transactions entered into were for 
hedging or for “speculative” purpose;  
 

 the internal control measures to manage hedging risks, experience of the 
relevant personnel, and details of the review and reporting system; and 

 

 a detailed analysis of the underlying causes for the fluctuation in income 
despite the adoption of the hedging activities.  

 
(iv) Money laundering 

 
There were allegations concerning the source of funds used by a customer of 
Company C.  Company C had failed to disclose: 

 

 details and source of the allegations, the investigations conducted by 
Company C and the related findings, and whether Company C had reported  
these incidents to the regulatory authorities; 
 

 how Company C settled the trading account, revenue and profit generated 
from the customer and clients referred to Company C, and the operational 
and financial impact to the Company C as a result of the termination of 
relationship with the customer;   

 

 details of internal control measures and whether Company C had enhanced 
its internal control measures as a result of this incident, in particular, on 
know-your-clients procedures; and  
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 the sponsor’s view on the adequacy and effectiveness of the enhanced 
internal control measures and its compliance with all relevant regulatory 
requirements.   

 
(v) Liquidity and working capital management 

 
Company C recorded operating cash outflow and a significant increase in trade 
receivables from hedging counterparties.  Company C had failed to disclose: 

 

 a detailed analysis of the reasons leading to an increase in receivables;  
 

 the fluctuation in account receivables and accounts payables turnover days, 
subsequent settlements, and its financing capability to fund its working 
capital shortfalls; and  

 

 its credit policy and account receivables provision policy. 
 

(vi) Future plans and use of proceeds 
 
Company C proposed to finance its business expansion to new geographical 
markets with the IPO proceeds.  The prospectus lacked disclosure on:  

 

 the expected timeframe of Company C’s expansion plan; 
 

 the source of funding in addition to IPO proceeds; 
 

 how the expansion plan might affect Company C’s business and risk 
exposure; and  
 

 the basis of selecting new geographical markets, and the relevant 
regulatory requirements and compliance procedures. 

 

Company D  
 

10. Company D was involved in the provision of financial services. 
   

11. Company D did not comply with the relevant laws and regulations applicable to its 
core business and operations during the track record period.  Following the principles 
of Listing Decision HKEX-LD19-2011, we normally require a demonstration period of 
at least 12 months from the date the applicant ceased all non-compliances with the 
financial results during the demonstration period audited.  There should also be full 
details of the independent consultant’s reviews and conclusions on Company D’s 
internal control measures in the prospectus.  Company D did not meet the aforesaid 
requirements in Listing Decision HKEX-LD19-2011.  Further, the prospectus also 
lacked sufficient information on Company D’s non-compliances, such as the date of 
implementation of Company D’s enhanced internal control measures, and the 
sponsor’s view on the adequacy of internal control measures and suitability of 
directors under GEM Rules 5.01 and 5.02. 

                                                 
 

GEM listing applicant 
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12. The prospectus also lacked disclosure on:  

 

 the reason for the change in auditor and whether there was any matter that had 
to be drawn to our attention to; 
 

 reasons for the significant growth in a particular business segment during the 
track record period and how Company D generated fee and commission income 
from this segment; 

 

 more information on the financial assets acquired by Company D at a discount 
during the track record period (e.g. nature of the financial assets and the 
acquisition criteria), the background of the party who purchased these financial 
assets from Company D subsequently and whether Company D recorded any 
gain/ loss from the disposal of the financial assets;   

 

 specific risk management measures, such as frequency of  evaluating the value 
of collaterals, action taken for any significant decrease in collateral value, value-
to-loan ratios, risk management measures for unsecured loans, and details of 
internal control measures on anti-money laundering activities, etc.; and 
 

 why Company D did not apply for a Main Board listing given that it would be able 
to meet the minimum profit requirement under Main Board Rule 8.05(1). 

 
Company E  
 

13. Company E was an equipment manufacturer.  During the track record period, it sold 
products to a sanctioned country, and there was no disclosure on whether Company E 
or any parties involved in the listing would be subject to sanctions risk.  Further, the 
directors, the sponsor and the legal advisers had not provided their views, with basis, 
on sanctions risk, and how it might affect Company E’s suitability for listing. 

 
Company F  
 

14. Company F was a food manufacturer.  It was involved in non-compliant financing 
activities but did not provide audited financial results for a demonstration period of at 
least 12 months from the date it ceased all non-compliant financing activities in 
accordance with Listing Decision HKEX-LD19-2011.   

 
15. In addition, there were a number of deficiencies in disclosure: 

 
(i) there was a lack of disclosure of an abandoned listing plan on another exchange, 

and the reasons for including different entities in the current proposed listing 
group; and 

 
(ii) Company F failed to make the required disclosure on its distributorship business 

model per Guidance Letter HKEX-GL36-12, such as the relationship and 
differences between different types of distributors, measures to avoid 
cannibalization and competition among distributors, and the risk of inventory 
accumulation at the distributors’ level, etc. 
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Company G   
 

16. Company G was engaged in the processing, manufacturing and sale of certain 
products.  There were a number of deficiencies in disclosure: 

 
(i) Customers 

 
The prospectus lacked sufficient disclosure on: 

 

 the background of Company G’s major customers, and there was no 
disclosure on the distributorship business model as per Guidance Letter 
HKEX-GL36-12; 
 

 revenue breakdown by customer types and how the change in customer 
mix had affected/ would affect Company G’s financial performance; and  

 

 key terms of sales agreements and framework agreements with different 
types of customers.   

 
(ii) History and development 

 
The prospectus lacked details of the commercial rationale behind certain 
transactions and cooperation agreements between shareholders.   

 
In addition, some of the founders left Company G during the track record period.  
The directors and the sponsor had yet to demonstrate whether their departures 
would affect Company G’s compliance with the management continuity 
requirement under GEM Rule 11.12A(3). 

 
(iii) Financial information 

 
The prospectus lacked meaningful discussion on Company G’s fluctuating gross 
profit margin during the track record period, its cost control measures in 
managing fluctuations in raw material prices, and whether Company G was able 
to pass on the increase in purchase costs to its customers. 
 
Company G had significant inventory, prepayments and loans at year end.  The 
prospectus lacked disclosure on the ageing analysis and the provision policy of 
Company G’s inventories, the key terms of prepayments, and the background of 
the lenders of the loans. 
 

(iv) Use of proceeds 
 
Company G allocated about half of its IPO proceeds to enhance its production 
capacity despite a decreasing utilization rate during the track record period.  The 
prospectus lacked disclosure on the justifications for the expansion plan, the 

                                                 
 

GEM listing applicant 
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current status of the expansion plan, the types of products to focus on, and the 
selection criteria for acquisition or co-operation target, etc.   

 
(v) Non-compliance incidents 

 
There was insufficient disclosure on Company G’s internal control measures, the 
identity and qualification of the internal control adviser together with the key 
findings and recommendations, and whether Company G had implemented the 
recommendations. 
 

(vi) Industry overview 
 
The prospectus failed to provide market information on Company G’s major 
products and a meaningful discussion on how these products compared with its 
substitutes in terms of pricing and usages. 
 

Company H   
 

17. Company H was a manufacturer.  It did not fully address the comments previously 
raised by the GEM Approval Group before the submission of a renewed listing 
application.  Comments were raised in relation to the impact of certain litigations on 
the suitability of directors, the minimum cash flow requirement, the significant decline 
in net profit, the decline in profit margin of new customers, etc.       

 

Company I* 

 
18. Company I was a manufacturer.   

 
19. During the track record period, Company I was engaged in non-compliant financing 

arrangements.  Based on Listing Decision HKEX-LD19-2011, we require a 
demonstration period of at least 12 months from the date the applicant ceased all non-
compliances with the financial results during the demonstration period audited.  
Further, there should be full details of the independent consultant’s reviews and 
conclusions on Company I’s internal control measures in the prospectus.  Company I 
did not meet the aforesaid requirements in Listing Decision HKEX-LD19-2011.  
Further, the disclosure on the non-compliant financing arrangements was limited and 
was not in line with the principles under Listing Decision HKEX-LD19-2011.  Non-
exhaustive examples of information which should be disclosed include:   

 

 reasons for the non-compliance, the nature and the aggregate amount of non-
compliant bills during the track record period and up to the date of cessation of 
such practice, and the background of the parties to which the bills were 
endorsed/ discounted; 
 

 a PRC legal opinion on the legal consequences and maximum penalties to be 
imposed on Company I, and whether any regulatory assurance had been 
obtained from competent authorities;  

 

                                                 
 

GEM listing applicant 
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 the amount of interest expenses saved by adopting the non-compliant financing 
arrangements, and whether Company I was able to meet the minimum cash flow 
requirement under GEM Rule 11.12A(1) it did not engage in the non-compliant 
financing arrangements;   

 

 directors’ and senior management’s involvement in the non-compliance; and 
 

 the sponsor’s view on directors’ suitability under GEM Rules 5.01 and 5.02 and 
Company I’s suitability for listing under GEM Rule 11.06 taking into account the 
non-compliance.  

 
20. For Company I’s other non-compliances, the following should be disclosed in addition 

to the information requested under Guidance Letter HKEX-GL63-13: 
 

 the significance of each of the production facilities with title defects (e.g. revenue 
contribution, production capacity, GFA, etc.), and their respective carrying values 
at the end of the track record period; and 
 

 the amount of non-compliance loans extended during the track record period. 
 

Company J  
 

21. Company J was a pharmaceutical company.  There were a number of deficiencies in 
disclosure: 

 
(i) Business model - distributorship  

 
Company J distributed most of its products through distributors.  The prospectus 
lacked sufficient information on the Group’s distributorship business model as set 
out as per Guidance Letter HKEX-GL36-12.   
 

(ii) Transactions with sanctioned countries  
 
Company J planned to export its products to and commence sales activities in 
sanctioned countries.  However, there was insufficient disclosure on the details 
of these transactions and whether these export activities/ sales would be subject 
to any sanctions in the prospectus. 
 

(iii) Relocation and subcontracting 
 
Company J engaged a third party subcontractor to produce certain 
pharmaceutical products due to the relocation of its production facilities.  
However, the prospectus lacked disclosure on the material details of the 
subcontracting arrangement and the relocation plan, such as: 
 

 the amount of revenue from the sales of products produced by 
subcontractors;  
 

 the quality control of subcontracted products and the protection of 
confidential information; 
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 salient terms of subcontracting agreements and the availability of 
alternative subcontractors; and 

 

 reasons for the relocation, the expected timeframe, the capital expenditures 
incurred and to be incurred, the source(s) of funding, and the expected 
increase in production capacity.  
 

(iv) Summary 
 
The “Summary” section of the prospectus lacked sufficient information to provide 
a concise overview of Company J’s business operations and to highlight 
significant matters as per Guidance Letter HKEX-GL27-122.  Material information 
that was missing included:  (Updated in May 2016) 
 

 key aspects of the group’s business by segments, including the respective 
product features, major customers, major suppliers, sales and distribution 
channels, and market share of each segment; 
 

 a breakdown of operating income and gross margin by business segments, 
followed by a high-level discussion on the material changes during the track 
record period and up to the latest practicable date;  

 

 business relationships with the controlling shareholder, which was also a 
major supplier, and a commentary on the fluctuation in the level of 
purchases during the track record period; 

 

 impact of government price controls on Company J’s pharmaceutical 
products;  

 

 a brief summary of the material business risks faced by Company J;   
 

 recent developments post track record period; and  
 

 the industry and regulatory environments concerned.  
 

(v) Product Quality 
 
Based on the result of our desktop research, the Exchange noted that Company 
J had failed to disclose sufficient information on certain product quality issues in 
the prospectus, such as whether it received any complaints or requests for 
return, whether it had any product liability, the rectification measures taken/ to be 
taken, and whether the issues suggested poor quality control or reflected 
negatively on its directors’ suitability. 
 

(vi) Bribery 
 
Based on the result of our desktop research, the Exchange noted that Company 
J failed to disclose in the prospectus details of a bribery incident, the financial 
and operational impact of the incident to Company J, the internal control and 
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anti-bribery measures to prevent the reoccurrence of similar events, and the 
sponsor’s view on directors’ suitability under Rules 3.08 and 3.09. 
 

Company K  
 

22. Company K was a service provider in the PRC.   
 

23. Company K entered into a pre-IPO investment agreement with a number of pre-IPO 
investors, pursuant to which the pre-IPO investors might put back their shares to 
Company K or its controlling shareholder when certain conditions were not met.  
Under Guidance Letter HKEX-GL43-12, put or exit options are disallowed, except 
when the terms of the pre-IPO investment clearly states that the put or exit option 
could only be exercised when listing does not take place.  To follow the Guidance 
Letter, Company K would have had to amend the terms of the pre-IPO investment and 
follow the 180-day requirement set out in the Guidance Letter HKEX-GL29-12 (unless 
there was a legal opinion that such amendment would not constitute a new 
agreement), or unwind the pre-IPO investment. 

 
24. In addition, there were a number of deficiencies in disclosure: 

 
(i) Restricted business 

 
Foreign investment in Company K’s business in the PRC was restricted by laws 
and regulations.  Company K should have, with the support of a legal opinion, 
stated clearly what the relevant regulatory requirements were, whether the 
authority providing an opinion on Company K’s compliance with the requirements 
was the competent authority, and whether Company K had complied with the 
requirements during the track record period and as at the latest practicable date.   
 

(ii) Ownership of shareholding in subsidiary 
 
Company K had, during the track record period, transferred certain equity 
interest in a subsidiary to a related party but retained the related shareholder 
rights.  Company K should have clarified, with the support of views from a PRC 
legal adviser and the reporting accountants, the ownership of the interests and 
the appropriate accounting treatment under the accounting standards.   
  

(iii) Competition with controlling shareholders 
 
The controlling shareholder of Company K held interest in a business that might 
compete with Company K.  The prospectus lacked disclosure on the competing 
business as required under Rule 8.10, and on how the potential competition 
could be dealt with.   
 

(iv) Others 
 
The prospectus also lacked disclosure on: 

 

 one of its business segments to reflect its actual operations; 
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 a concise overview of Company K’s business and highlights of significant 
matters in the Summary section as per Guidance Letter HKEX-GL27-122; 
(Updated in May 2016) 
 

 measures taken/ to be taken by Company K to monitor and control the 
quality of services, protect the environment, and maintain a healthy and 
safe environment for customers and employees;  
 

 the experience of its staff and whether all professional employees 
performed their jobs within the permitted scope of their licenses;  
 

 suppliers’ concentration as per Listing Decision HKEX-LD107-1, whether 
certain rights provided under the terms of the agreements with suppliers 
was in accordance with industry practice and highlight the risk of losing 
such rights;  
 

 a detailed analysis of how the government’s regulation over pricing had 
affected Company K during the track record period; 
 

 salient terms of certain management agreements, basis of determining the 
rights of each party, revenue/ management fee arrangement, etc.;  
 

 the maximum exposure on short-term investments over the track record 
period, its treasury and investment policies and related risk control 
measures, management expertise and experience involved in the risk 
control measures, and the sponsors’ view on whether these risk control 
measures were adequate and effective; and 
 

 material details of the loan to be repaid by part of the IPO proceeds and the 
expansion plan. 

  
Company L  
 

25. Company L was a mining company.  It had not satisfactorily addressed issues raised 
in the Exchange’s guidance letters in response to its pre-IPO enquiries, including why 
it adopted a corporate structure which would result in numerous connected 
transactions after listing and why contractual arrangements were adopted when they 
were not necessary.  Besides, Company L failed to follow the disclosure requirements 
set out in:   

 
(i) Listing Decision HKEX-LD43-3 on structured contracts.  In particular, despite the 

PRC legal advisers had opined that certain aspects of the structured contracts 
may not be enforceable, Company L had not taken any action to mitigate or 
address the issue; 

 
(ii) Guidance Letter HKEX-GL52-13 for  mineral companies;  

 
(iii) Main Board Rule 18.29 regarding the presentation of Company L’s mineral 

resources and reserves; 
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(iv) Guidance Letter HKEX-GL41-12 on the latest financial, operational and trading 
position; and 

 
(v) Guidance Letter HKEX-GL33-124 on the use of proceeds.  (Updated in May 

2016) 
 

26. In addition, there were a number of other deficiencies in disclosure: 
 

(i) Regulations 
 
The prospectus lacked a comprehensive overview of the key provisions of the 
rules and regulations specifically relevant to Company L and its compliance with 
such provisions.  In addition, there was only minimal disclosure on how 
Company L intended to increase its production capacity given the restrictions 
under the regulations. 

 
(ii) Customer concentration 

 
Company L had a high concentration of customer.  The prospectus lacked 
disclosure on the risk of reliance with reference to HKEX-LD107-1, measures to 
diversify the customer base, reasons for ceasing sales to a top five customer, 
and how the high level of/ change in customer concentration had affected 
Company L’s business during the track record period. 

 
(iii) Financial information 

 
The accountants’ report had not been updated to comply with Rule 8.06.  
Besides, the “Financial Information” section of the prospectus did not provide 
sufficient information for investors’ assessment of Company L’s financial 
performance and liquidity position, such as its net current liabilities, increasing 
net losses, high interest costs, reliance on controlling shareholders’ guarantee, 
significant capital expenditures, explanation on the fluctuations in key financial 
indicators, and how it would secure sufficient funding for its operations and 
expansion plan. 

 
Company M  
 

27. Company M was a mining company.   
 

(i) Experience of core management team  
 

Among the 10 core management team members identified, we considered that 
only three of them possessed experience relevant to the exploration and/ or 
extraction activity of the mineral resource that Company M was pursuing.  
Company M failed to demonstrate how the experiences of other core 
management team members on other mineral resources were transferrable to 
the mineral resource that Company M was pursuing.  
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(ii) Competition with controlling shareholder 
 
The controlling shareholder of Company M had interests in various other 
companies which were engaged in mining business.  The prospectus lacked 
disclosure on:  

 

 the extent of competition between Company M and the excluded business 
(e.g. scale and size of the mines, financial performance, marketing and 
sales channel, customers and suppliers base, etc.), whether and how 
Company M’s business and products were delineated from those of the 
excluded business, whether the excluded business would become 
significant to Company M in the future, and Company M’s intention to 
acquire them going forward; and 
 

 more details on the basis of the proposed arrangements to delineate the 
businesses between Company M and the excluded business, and how the 
first right of refusal/ option to acquire the excluded business could work in 
practice (e.g. criteria to exercise the first right of refusal/ option to acquire, 
details of INEDs’ expertise and experience in approving the exercise of the 
first right of refusal/ option to acquire, etc.).  

 
(iii) Working capital sufficiency and financial independence from controlling 

shareholder 
 
Company M recorded net loss, operating cash outflow and significant net current 
liabilities during the track record period.  The controlling shareholder had 
advanced a substantial amount of funds to finance Company M’s operation and 
provided personal guarantee for its banking facility.  Given that part of the 
advance from the controlling shareholder would be repaid by IPO proceeds and 
the personal guarantee provided would only be released upon listing, Company 
M had yet to demonstrate that it could operate financially independently from the 
controlling shareholder at the time of listing under Listing Decision HKEX-LD69-
1. 

 
Company N  
 

28. Company N was a service provider.  There were a number of deficiencies in 
disclosure: 

 
(i) Competition with controlling shareholder 

 
The controlling shareholder had certain retained business which also provided 
the same type of service as Company N.  Company N failed to disclose the 
reasons for excluding the retained business, the size of operation and key 
financial information of the retained business, whether the controlling 
shareholder intended to inject the relevant business into the group as required 
under Rule 8.10(1), the basis and the practicality of the proposed arrangements 
to delineate the businesses between Company N and the retained business, the 
corporate governance measures to manage the actual/potential competition, and 
the directors and sponsors’ views on the adequacy of these measures.  
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(ii) Structured Contracts 

 
Company N derived a portion of its revenue from online value-added services, 
which was subject to foreign ownership restriction and was therefore conducted 
through structured contracts.  Besides the foreign ownership restriction, the 
relevant laws and regulations in the PRC also required foreign investors invested 
in the provision of online value-added services to meet certain qualification 
requirement.  Based on the disclosure in the prospectus, Company N was 
unable to fulfill the qualification requirement and thus would not be able to 
unwind the structured contracts even if the foreign ownership restriction is 
removed in the future, i.e. unable to follow Listing Decision HKEX-LD43-3.   

 
The prospectus lacked disclosure on how Company N planned to meet the 
qualification requirement and whether there was any legal impediment for it to 
meet the qualification requirement, and other disclosure required under HKEX-
LD43-3.  

 
(iii) Non-compliances 

 
Company N had a number of non-compliances during the track record period.  
However, it failed to make appropriate disclosure as required under the standard 
comment SC1.23 and Guidance Letter HKEX-GL63-13 including when the non-
compliances will be fully rectified, internal control measures that were adopted 
specifically to address the non-compliances, and the sponsor’s view on directors’ 
suitability under Rules 3.08 and 3.09. 

 

Company O   
 

29. Company O was engaged in the provision of certain types of products and services.  
There were a number of deficiencies in disclosure: 

 
(i) Non-compliances 

 
Company O had a significant number of non-compliances with laws and 
regulations applicable to its core business and operations.  The disclosure on the 
non-compliance incidents was unclear and insufficient, and should be enhanced 
to include the causes and reasons for each non-compliances, the involvement of 
directors and senior management in the non-compliances, the operational and 
financial impacts on Company O, and the implementation of rectification and 
precautionary measures and their effectiveness.   

 
Given the significant number of non-compliances, the sponsor should have 
provided its view on whether the non-compliances had any impact on directors’ 
suitability under GEM Rules 5.01 and 5.02 and Company O’s suitability for listing 
under GEM Rule 11.06.  Further, Company O had to demonstrate to our 

                                                 
3
 With effect from 1 October 2013, the disclosure requirement on non-compliances under standard comment 

SC1.2 was replaced by the requirement set out in paragraph 3.1 of Guidance Letter HKEX-GL63-13.
 

GEM listing applicant 
 

GEM listing applicant 
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satisfaction that it was able to meet the minimum cash flow requirement under 
GEM Rule 11.12A(1) after excluding the relevant cash flow from the non-
compliant sales. 

 
(ii) Serious deterioration in recent financial performance 

 
The prospectus lacked detailed discussion on the serious deterioration in 
Company O’s financial performance, including how the changes in regulations 
and other economic factors would affect Company O’s future business and 
profitability, and the sponsor and directors’ views on whether Company O’s 
business was sustainable and suitable for listing under GEM Rule 11.06. 

 
(iii) Strategic arrangements with customers 

 
Company O entered into sales agreements with a major customer and a related 
customer to sell products to them at a discount.  The prospectus lacked sufficient 
information on these agreements including the duration of the agreements, 
ranges and basis of discount, payment terms, settlement method, major rights 
and obligations of the parties, and whether these agreements were entered into 
on normal commercial terms and in accordance with common industry practice. 
 

(iv) Money laundering 
 
During the track record period, some of Company O’s overseas customers 
settled their invoices through a licensed money exchange house which then 
transferred the payments to Company O.  Company O was not able to identify 
the source of funds and was therefore exposed to potential money laundering 
activities.  Besides, some of Company O’s sales were conducted in cash.    

 
The prospectus lacked detailed disclosure on the arrangements among 
Company O, its customers and the exchange house, the reasons for the 
arrangement and the risks involved, whether there were incidents where 
Company O was suspected or found to be involved in any illegal activities in 
relation to funds received from overseas, the amount of sales transactions 
settled in cash during the track record period, and the specific internal control 
measures adopted by Company O to detect and prevent its bank accounts being 
used for illicit purpose and cash misappropriation by its employees. 

 
(v) Transactions with related parties 

 
Company O sold and purchased products from a company owned by a 
shareholder during the track record period.  Company O did not disclose in the 
prospectus whether the transactions with this company were entered into in the 
ordinary and usual course of its business and on normal commercial terms.  The 
shareholder disposed of his interest in Company O subsequent to the track 
record period and there was no disclosure on whether the transactions with this 
company would continue after the disposal and what would be the financial 
impact on Company O going forward. 
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Company P  
 

30. Company P was engaged in the sales of certain products.   
 

31. Company P entered into a pre-IPO investment agreement with a number of pre-IPO 
investors, pursuant to which the pre-IPO investors might request Company P to 
redeem all or a portion of their shares when certain conditions were not met.  This did 
not follow Guidance Letter HKEX-GL43-12 under which any put or exit options are 
disallowed except when the terms of the pre-IPO investment clearly states that the put 
or exit option could only be exercised when listing does not take place.  To follow the 
Guidance Letter HKEX-GL43-12, Company P would have had to amend the terms of 
the pre-IPO investment and follow the 180-day requirement in the Guidance Letter 
HKEX-GL29-12, unless there was a legal opinion that such amendment would not 
constitute a new agreement, or unwind the pre-IPO investment. 

 
32. In addition, there were a number of deficiencies in disclosure in relation to the 

sustainability of business and non-compliance matters:  
 

(i) Sustainability of business due to heavy reliance on a customer 
 

 Company P relied heavily on one customer but there was no long-term 
contract with this customer.  The prospectus lacked disclosure required 
under Listing Decision HKEX-LD107-1, including whether reliance was 
mutual and complementary, and  what were the measures adopted to 
reduce reliance;  
 

 industry organizations had imposed limits on the level of supply of the 
product.  Company P failed to disclose whether it had complied with the 
limit and if not, the amount of revenue and profit generated from sales that 
exceeded the limit and the maximum potential penalty, the potential impact 
if more stringent measures were adopted to control the limit, Company P’s 
strategy to maintain its business going forward, and why it would use a 
majority of the IPO proceeds to expand its capacity given the limit; and 

 

 Company P failed to include a detailed analysis on the significant 
fluctuations of gross and net profit margins, the relevant sensitivity analysis, 
the latest operational and financial performance subsequent to the track 
record period, and the directors’ and sponsor’s views on Company P’s 
sustainability of business. 

 
(ii) Non-compliances and suitability of directors 

 
During the track record period, Company P had a number of non-compliances.  
Company P failed to make disclosure as required under standard comment 
SC1.23 and Guidance Letter HKEX-GL63-13.   
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Company Q 
 

33. Company Q was a trading company.  It had not fully addressed comments previously 
raised by the Exchange before the submission of a renewed listing application.  
Comments raised are related to the sustainability of business and the suitability for 
listing as a result of, among other things, its reliance on a major customer. 

 
 
THE DECISION 
 
34. The Exchange returned the applications.   
 
35. Subsequently, 11 out of the 17 applicants re-filed their listing applications between 4 

to 56 days after the Exchange returned their previous applications.  Except for one 
which was returned again (as certain information requested was still missing), the 
Exchange accepted the re-filed applications. 
 

**** 
 

                                                 
 

GEM listing applicant 



HKEx LISTING DECISION  

HKEx-LD83-2014 (published in January 2014) 

 

Party  Company A – a Main Board issuer  

 

Issue  For Company A’s proposed rights issue of shares with bonus warrants, 

whether the Exchange would waive the requirements on the minimum 

number and spread of warrantholders at the time of listing of the 

warrants  

 

Listing Rules  Main Board Rules 8.08(2) and 8.08(3) 

 

Decision  The Exchange waived the requirements 

 

 

FACTS  

 

1. Company A proposed a rights issue on the basis of one rights share for every 10 

existing shares held, with 2 bonus warrants for each rights share subscribed.   The 

rights issue would be fully underwritten by independent underwriters.  

 

2. Company A would apply for listing of the warrants on the Exchange.    

 

3. For a class of securities new to listing, Rules 8.08(2) and 8.08(3) require that at 

the time of listing, there must be at least 300 holders of the securities to be listed, 

and not more than 50% of the securities in public hands can be beneficially owned 

by the three largest public shareholders.   The Rules provide an exemption for 

listing of warrants that are offered to the issuer’s existing shareholders by way of 

bonus issue, subject to certain conditions.   

 
4. The exemption for bonus issue of warrants was not applicable in this case as the 

warrants were offered only to shareholders who would subscribe for the rights 

shares.  The number and spread of warrantholders at the time of listing would 

depend on the results of the rights issue.  Company A therefore sought a waiver 

from Rules 8.08(2) and (3). 

 
5. Company A submitted that there were over 600 registered shareholders and 300 

CCASS participants holding its shares based on its register of members and the 

CCASS shareholding information.  Further, about 70% of its shares were held in 

public hands, and there was no information indicating a high concentration of 

shareholdings.  Given a wide spread of shareholders, a lack of open market in the 

warrants was unlikely to occur at the time of listing.   

 

 
 
 



APPLICABLE LISTING RULES 

 

6. Rule 8.08 states that  

 

“There must be an open market in the securities for which listing is sought.  This 

will normally mean that: 

 

(1) (a) at least 25% of the issuer’s total issued share capital must at all times 

be held by the public; 

 

… 

 

(2) for a class of securities new to listing, at the time of listing there must be an 

adequate spread of holders of the securities to be listed, except where: (a) 

they are options, warrants or similar rights to subscribe for or purchase 

shares; (b) they are offered to existing holders of a listed issuer’s shares by 

way of bonus issue; and (c) in the 5 years before the date of the 

announcement of the proposed bonus issue, there are no circumstances to 

indicate that the issuer’s shares may be concentrated in the hands of a few 

shareholders.  The number will depend on the size and nature of the issue, 

but in all cases there must be at least 300 shareholders; and 

 

(3) not more than 50% of the securities in public hands at the time of listing can 

be beneficially owned by the three largest public shareholders, save where: 

(a) the securities to be listed are options, warrants or similar rights to 

subscribe or purchase shares; (b) such securities are offered to existing 

holders of a listed issuer’s shares by way of bonus issue; and (c) in the 5 

years preceding the date of the announcement on the proposed bonus issue, 

there are no circumstances to indicate that the shares of the issuer may be 

concentrated in the hands of a few shareholders.” 

 

 

ANALYSIS 

 

7. Rules 8.08(2) and (3) seek to ensure a broad base of holders of a new class of 

securities at the time of listing to support their secondary market liquidity.     

 
8. When assessing this waiver application, the Exchange noted that: 

 

 The warrants were to be offered to Company A’s existing shareholders 

under a rights issue.    As Company A had a wide spread of shareholders, it 

was likely to have an open market in the warrants at the time of listing.   

 

 Listing the warrants would provide a market for the shareholders to trade 

the warrants taken up by them. 

 



 There was less concern on liquidity in the case of warrants as they could be 

exercised and converted into listed shares of Company A.   

 

9. The Exchange considered it acceptable to waive the requirements on the number 

and spread of warrantholders at the time of listing of the warrants.  However, if 

there were only a small number of warrantholders upon completion of the rights 

issue, the Exchange had the right to request Company A and the underwriters to 

explore the opportunity for placing some warrants to independent placees to 

increase the number of warrantholders at the time of listing.  

 

 

CONCLUSION 

 

10. The Exchange granted the waiver to Company A. 
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HKEx LISTING DECISION 

HKEx-LD82-2014 (published in January 2014) (Updated in April 2015)  

 

Parties  Company A – a Main Board issuer dually listed in Hong Kong and 

an overseas stock exchange 

 

Issues (i) Whether to allow Company A to proceed with a share 

repurchase offer which might result in a lack of open market 

in its shares 

 

(ii) Whether to give consent to Company A for issuing new 

shares within 30 days after completion of the offer under 

Rule 10.06(3) to meet the public float requirement 

 

Listing Rules Main Board Rules 8.08, 10.06(3) and 13.32  

 

Decision 

 

(i) The Exchange allowed Company A to proceed with the share 

repurchase offer  

 

(ii) The Exchange gave consent to Company A for issuing new 

shares within 30 days after completion of the offer  

 

 

FACTS 

 

1. Company A was dually listed on the Exchange and an overseas stock exchange.  

It proposed to withdraw its listing in the overseas stock exchange by making a 

share repurchase offer to all existing public shareholders in Hong Kong and the 

overseas market (the Offer).   

 

2. It intended to maintain a listing on the Exchange.  For any shareholders in the 

overseas market who did not accept the Offer, their shares would be transferred to 

the Hong Kong branch register.  

 

3. It would also issue new shares to certain independent institutional investors (the 

Investors) for cash to finance part of the funding requirement for the Offer. 

 

4. To ensure a minimum of 25% public float immediately after the Offer, Company 

A had obtained undertaking from the Investors and certain public shareholders not 

to accept the Offer.   

 

5. However, if there was a very high take up of the Offer, Company A’s shares 

would be held by a small number of shareholders and there might not be an open 

market for trading in the shares in Hong Kong upon completion of the Offer.   To 

address the concern, Company A submitted that:  
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a. it had a wide spread of shareholders with over 2,000 shareholders in the 

overseas market and over 60 shareholders in Hong Kong including 

nominee companies. More than 60% of the overseas shareholders were 

institutional investors; 

  

b. the subscription of new shares in Company A by the Investors and the 

business cooperation with them would enhance the value of Company A.   

Company A did not expect a high uptake of the Offer; and 

 

c. in the event that there was a concern about the lack of an open market in 

Company A’s shares after the offer, it would place new shares to 

independent placees (the Possible Placing) to ensure compliance with the 

public float requirement.     

 

6. Company A asked whether the Exchange would allow it to proceed with the 

proposed Offer.  It also sought the Exchange’s consent to conduct the Possible 

Placing within 30 days after the Offer under Rule 10.06(3).  

 

 

APPLICABLE LISTING RULES 

 

7. Rule 8.08 states that: 

 

“There must be an open market in the securities for which listing is sought.  This 

will normally mean that:- 

 

(1)  (a) at least 25% of the issuer’s total number of issued shares must at all times 

be held by the public; 

 … 

 

(2) for a class of securities new to listing, at the time of listing there must be an         

adequate spread of holders of the securities to be listed, … .  The number will 

depend on the size and nature of the issue, but in all cases there must be at 

least 300 shareholders; and 

 

(3) not more than 50% of the securities in public hands at the time of listing can 

be beneficially owned by the three largest public shareholders, … .” 

 

8. Rule 13.32 states that: 

 

 “(1) Issuers shall maintain the minimum percentage of listed securities as 

prescribed by rule 8.08 at all times in public hands. … 

 

(2) Once the issuer becomes aware that the number of listed securities in the  

hands of the public has fallen below the relevant prescribed minimum 

percentage the issuer shall take steps to ensure compliance at the earliest 

possible moment… 
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(3) If the percentage falls below the minimum, the Exchange reserves the right 

to require suspension of trading in an issuer’s securities until appropriate 

steps have been taken to restore the minimum percentage of securities in 

public hands. In this connection, the Exchange will normally require 

suspension of trading in an issuer’s securities where the percentage of its 

public float falls below 15% (or 10% in the case of an issuer that has been 

granted a lower percentage of public float under rule 8.08(1)(d) at the time 

of listing). 

 

(4) Where the percentage has fallen below the minimum, the Exchange may 

refrain from suspension if the Exchange is satisfied that there remains an 

open market in the securities… 

 

…” 

 

9. Rule 10.06(3) states that: 

 

“An issuer whose primary listing is on the Exchange may not make a new issue of 

shares or announce a proposed new issue of shares for a period of 30 days after 

any purchase by it of shares, whether on the Exchange or otherwise (other than an 

issue of securities pursuant to the exercise of warrants, share options or similar 

instruments requiring the issuer to issue securities, which were outstanding prior 

to that purchase of its own securities), without the prior approval of the 

Exchange.” 

 

 

ANALYSIS 

 

Public Float Requirements 

 

10. The public float requirement seeks to ensure an open market for trading in listed 

securities and require at least 25% of the securities be held by the public at all 

times.  Where there are insufficient securities in the hands of the public, trading 

will be suspended if it is necessary to avoid a disorderly market. 

 

11. Company A proposed a withdrawal of listing in the overseas stock exchange by 

making a share repurchase offer to all existing shareholders.  In the extreme case 

where all public shareholders accepted the Offer (other than those undertaken to 

Company A not to do so), Company A’s shares would be held by a small number 

of shareholders and there might not be an open market in the shares in Hong 

Kong upon completion of the Offer.  It was not in the interest of Company A’s 

shareholders if trading suspension continued for a prolonged period due to the 

lack of an open market in the shares.   

 

12. The Exchange would allow Company A to proceed with the proposal taking into 

account the following:  
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a. the purpose of the Offer was to facilitate the withdrawal of listing of  

Company A’s shares from the overseas stock exchange.  Company A 

intended to maintain a listing of its shares on the Exchange; 

  

b. Company A had a wide spread of shareholders, and a number of 

shareholders undertook not to accept the Offer.  The concern about a lack 

of open market in its shares would arise only if there was a very high take 

up of the Offer; and 

 

c. Company A proposed to place new shares to independent placees to ensure 

an open market for trading its shares in Hong Kong upon completion of 

the Offer. 

 

Possible Placing after the share repurchase offer 

 

13. Rule 10.06(3) requires that an issuer seeks the Exchange’s consent before issuing 

new shares or announcing a new issue of shares within 30 days after the purchase 

of its own shares.  This is both to ensure that the issuer does not affect the price of 

the new shares to be issued by the repurchase of its own shares and that the 

repurchased shares are not in practice being treated almost as if they are being 

held as treasury shares. 

 

14. In this case, the purpose of the Possible Placing was to ensure an adequate spread 

of shareholders in Hong Kong after the Offer.  In Company A’s announcement for 

the proposed Offer, there would be disclosure to inform the market of the Possible 

Placing after the Offer. The proposal did not raise concern on market 

manipulation. 

 

 

CONCLUSION 
 

15. The Exchange allowed Company A to proceed with the proposed Offer and gave 

consent for conducting the Possible Placing within 30 days after the Offer. 
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HKEx LISTING DECISION 

HKEx-LD80-2014 (published in January 2014)  

 

Parties Company A – a Main Board issuer 

 

Company B – a joint venture partner  

 

The Joint Venture – a 40:60 joint venture company set up by 

Company A and Company B 

 

Issue Whether Company A’s proposed guarantee for a bank loan to be 

granted to the Joint Venture should be aggregated with its initial 

capital contribution to the Joint Venture 

 

Listing Rules Main Board Rules 14.15(2) and 14.22 

 

Decision 

 

The guarantee should be aggregated with the initial capital 

contribution 

 

 

FACTS 

 

1. Company A and Company B established a 40: 60 equity joint venture company (i.e. 

the Joint Venture) for the purpose of setting up the production facilities for certain 

chemical products.   Under the joint venture agreement, the total investment amount 

for the Joint Venture was to be financed partly by the registered capital contributed 

by the joint venture partners and partly by bank borrowings.    

 

2. At that time, Company A was only obliged to contribute its share of the registered 

capital to the Joint Venture, and there was no agreement or commitment for 

Company A to provide guarantee or indemnity for any bank borrowings of the Joint 

Venture to satisfy the balance of total investment amount.  Based on the capital 

contribution by Company A, the formation of the Joint Venture was a discloseable 

transaction. 

 

The proposed transaction 

 

3. After 15 months, Company A and Company B proposed that the Joint Venture 

would seek a bank loan facility to satisfy part of the total investment amount, and  

they would provide guarantee for the loan facility in proportion to their respective 

interests in the Joint Venture.   

 

4. The proposed guarantee itself would be a discloseable transaction for Company A. 

Company A enquired whether the guarantee would need to be aggregated with its 

capital contribution to the Joint Venture.  If aggregation was required, the guarantee 

would constitute a major transaction.    
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APPLICABLE LISTING RULES   

 

5. Rule 14.15 provides that when calculating the consideration ratio: 

 

“(2) where a transaction involves establishing a joint venture entity or other form 

of joint arrangement, the Exchange will aggregate:— 

 

(a) the listed issuer’s total capital commitment (whether equity, loan or 

otherwise), including any contractual commitment to subscribe for 

capital; and 

 

(b) any guarantee or indemnity provided in connection with its 

establishment; 

 

Note:  Where a joint venture entity or other form of joint arrangement 

is established for a future purpose, for example to develop a 

property, and the total capital commitment cannot be 

calculated at the outset, the Exchange will require the listed 

issuer to recalculate the relevant percentage ratios at the time 

when that purpose is carried out. The Exchange will look at the 

purpose of setting up the arrangement in terms of the initial 

transaction only. For example, the purpose could be the 

development of the property for which the arrangement was 

established. The Exchange will not look at subsequent 

transactions entered into under the arrangement for the purpose 

of calculating the total capital commitment in relation to the 

establishment of the arrangement.” 

  

6. Rule 14.22 provides that: 

 

 “… the Exchange may require listed issuers to aggregate a series of transactions 

and treat them as if they were one transaction if they are … otherwise related…” 

 

 

ANALYSIS 

 

7. Under Rule 14.22, the Exchange may require an issuer to aggregate a series of 

transactions if they are related.  In the case of a transaction involving the formation 

of a joint venture, Rule 14.15(2) states that the Exchange will aggregate the issuer’s 

total capital commitment and any guarantee provided in connection with its 

establishment.  The note to Rule 14.15(2) also provides that where a joint venture is 

established for a future purpose and the total capital commitment cannot be 

calculated at the outset, the Exchange will require the listed issuer to recalculate the 

relevant percentage ratios at the time when that purpose is carried out. 
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8. In this case, the Joint Venture was established for the purpose of setting up certain 

production facilities.  The capital contribution and the guarantee were provided by 

Company A to satisfy the total investment of the Joint Venture in connection with 

its establishment.   They were related and should be aggregated.   

 

 

CONCLUSION 

 

9. Company A was required to aggregate the proposed guarantee with its capital 

contribution to the Joint Venture. 
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HKEx LISTING DECISION 

HKEx-LD79-2014 (Published in January 2014) (Updated in July 2014)  

 

Parties  Company A – a Main Board listed issuer  

 

Newco – a subsidiary of Company A before the proposed spin-off  

 

Holding Company – the controlling shareholder of Company A 

 

Issue Whether the amendments to the non-competition undertaking 

given by the Holding Company to Company A would require 

independent shareholders’ approval  

 

Listing Rules Main Board Rules 14A.25, 14A.36, 14A.76 

 

Decision 

 

The amendments to the non-competition undertaking constituted a 

connected transaction for Company A and were subject to 

independent shareholders’ approval  

 

 

FACTS 

  

1. Company A proposed to spin-off Newco for a separate listing on the Exchange.  The 

proposal would involve Company A distributing all its interest in Newco in specie to 

the existing shareholders.   Upon completion of the proposal, Company A would no 

longer hold any interest in Newco.   Newco would become a connected person of 

Company A as the Holding Company would hold more than 50% interest in it.     

 

2. Newco was principally engaged in the manufacturing and sale of certain products 

(the Newco Business). 

 

3. At the time of Company A’s new listing on the Exchange, the Holding Company and 

Company A had entered into a non-competition deed (the Original Non-

Competition Deed), under which the Holding Company had undertaken to 

Company A not to, directly and indirectly, carry on or be engaged or interested in the 

principal businesses of Company A including the Newco Business.  

 

4. In order to delineate the businesses of the Holding Company, Company A and 

Newco upon completion of the proposed spin-off, the parties would enter into the 

following non-competition arrangement (the Revised Non-Competition 

Arrangement): 

 

 the Holding Company and Company A would amend the Original Non-

Competition Deed to exclude the Newco Business from the deed; and 
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 the Holding Company would undertake to Newco not to, directly and indirectly, 

carry on or be engaged or interested in the Newco Business.   While Company 

A would not be a party to such undertaking, the Holding Company would 

exercise its influence on Company A so as to cause Company A to comply 

with the undertaking. 

 

5. There was an issue whether the Revised Non-Competition Arrangement would 

constitute a connected transaction for Company A, and if so, whether the de minimis 

exemption would apply as Company A considered that the arrangement was made on 

normal commercial terms and no consideration would be paid or received by it.    

 

 

APPLICABLE LISTING RULE  

 

6. Rule 14A.01 states that: 

 

“ This Chapter applies to connected transactions entered into by a listed issuer or its 

subsidiaries.  The connected transaction rules ensure that the interests of shareholders 

as a whole are taken into account by the listed issuer when the listed issuer’s group 

enters into a connected transaction.” 

 

7. Rule 14A.25 states that:  

 

“Any transaction between a listed issuer’s group and a connected person is a 

connected transaction.” 

 

8. Rule 14A.36 states that:  

 

“The connected transaction must be conditional on shareholders’ approval at a 

general meeting held by the listed issuer.  Any shareholder who has a material 

interest in the transaction must abstain from voting on the resolution.” 

 

9. Rule 14A.76 states that:  

 

“This exemption applies to a connected transaction (other than an issue of new 

securities by the listed issuer) conducted on normal commercial terms or better as 

follows:    

 

(1) The transaction is fully exempt if all the percentage ratios (other than 

the profits ratio) are: 

 

 (a)  less than 0.1%; 

 

 (b)  …; or 

  

 (c)  less than 5% and the total consideration…is less than 

HK$3,000,000. 
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(2) The transaction is exempt from the circular (including independent 

financial advice) and shareholders’ approval requirements if all the 

percentage ratios (other than the profits ratio) are:  

 

 (a)  less than 5%; or 

 

 (b)  less than 25% and the total consideration…is less than 

HK$10,000,000.” 

 

ANALYSIS 
 

10. In this case, Company A and the Holding Company proposed to enter into the 

Revised Non-Competition Arrangement which would confer a benefit on the 

Holding Company and its associates.   It was a connected transaction for Company 

A.  

 

11. The Revised Non-Competition Arrangement would restrict Company A from 

engaging in certain businesses, and the value of the transaction could not be 

quantified in monetary terms.   The Exchange did not agree that the transaction 

would qualify for the de minimis exemption.  

 

 

CONCLUSION  
 

12. The Revised Non-Competition Arrangement required independent shareholders’ 

approval under Chapter 14A. 
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HKEx LISTING DECISION 

HKEx-LD78-2014 (Published in January 2014) (Updated in July 2014)  

 

Parties Company A – a Main Board issuer 

 

Company B – a 30%-owned associated company of Company A 

 

The Borrower – a non-wholly subsidiary of Company B 

 

The Substantial Shareholder – a  substantial shareholder of each 

of Company A and the Borrower 

 

JV Partner – an independent third party holding a 70% interest in 

Company B  

 

Issue Whether the guarantee provided by Company A for a loan facility 

granted to the Borrower was subject to the connected transaction 

requirements 

Listing Rules Main Board Rules 14A.19, 14A.26 and 14A.27 

Decision 

 

The guarantee was subject to the connected transaction 

requirements 

 

 

FACTS 

 

1. Company A proposed to provide a guarantee in favour of a bank for a loan facility 

to be granted to the Borrower (the Proposed Guarantee).   The JV Partner would 

provide a counter-guarantee in favour of Company A against all its liabilities 

arising out of the Proposed Guarantee.  

 

2. The simplified shareholding structure is set out below: 
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3. Company B and the Borrower were associated companies of Company A.  

Company B was an investment holding company and did not have any operating 

subsidiaries other than the Borrower.   

 

4. Company A enquired whether the Proposed Guarantee would be subject to the 

connected transaction requirements under Chapter 14A.  It submitted that:  

 

  the Borrower was not a connected person of Company A; and 

 

   the Borrower was not a “commonly held entity” falling under Rule14A.27. 

While the Substantial Shareholder owned 10% interest in the Borrower, neither 

Company A nor any of its subsidiaries was a shareholder of the Borrower.  

Company A only had an indirect interest in the Borrower through Company B.   

 

 

APPLICABLE LISTING RULES   

 

5. Rule 14A.19 states that : 

 

“The Exchange has the power to deem any person to be a connected person.” 

 

6. Rule 14A.26 states that: 

 

“Financial assistance provided by a listed issuer’s group to, or received by a listed 

issuer’s group from, a commonly held entity is a connected transaction.” 

 

7. Rule 14A.27 states that: 

 

“A “commonly held entity” is a company whose shareholders include:  

 

(1) a member of the listed issuer’s group; and  

 

(2) any connected person(s) at the issuer level who, individually or together, 

can exercise or control the exercise of 10% or more of the voting power 

at the company’s general meeting.  This 10% excludes any indirect 

interest held by the person(s) through the listed issuer.” 

 

8. Rule 14A.89 states that:  

 

“Financial assistance provided by a listed issuer’s group to a connected person or 

commonly held entity is fully exempt if it is conducted:  

 

(1) on normal commercial terms or better; and  

 

(2) in proportion to the equity interest directly held by the listed issuer or 

its subsidiary in the connected person or the commonly held entity.  
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Any guarantee given by the listed issuer’s group must be on a several 

(and not a joint and several) basis. 

…”  

 

 

ANALYSIS 

 

9. The connected transaction Rules seek to safeguard against connected persons taking 

advantage of their positions to the detriment of the issuer’s minority shareholders. 

Under the Rules, the Exchange may deem a person to be connected in respect of a 

particular transaction. When applying the deeming provision, the Exchange 

considers all relevant facts and circumstances surrounding the transaction and has 

particular regard to the substance and not the form of the transaction and any 

arrangements designed to circumvent the spirit and intent of the connected 

transaction Rules. 

 

10. In this case, the Exchange considered that the Proposed Guarantee should be subject 

to the connected transaction requirements because: 

 

  An issuer providing financial assistance to a commonly held entity is a 

connected transaction. A commonly held entity is a company whose 

shareholders include (i) the issuer or any of its subsidiaries; and (ii) any 

connected person(s) at the issuer level who can, individually or together, 

control the exercise of 10% or more of the voting power at the company’s 

general meeting. 

 

  The Borrower was held as to 10% by the Substantial Shareholder and over 

50% by Company A and the JV Partner through Company B.   As Company B 

was mainly a vehicle for holding shares in the Borrower, the Exchange 

considered it necessary to “see through” the structure of Company B and deem 

the Borrower as a commonly held entity. 

 

  Company A would guarantee the entire loan facility to be granted to the 

Borrower.  This would confer a benefit on the Substantial Shareholder through 

its substantial interest in the Borrower. 

 

 

CONCLUSION 

 

11. The Proposed Guarantee was subject to the connected transaction requirements 

under Chapter 14A.  
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