HKEx LISTING DECISION

Cite as HKEx-LD29-2 (September 2001) (Withdrawn in September 2009)
[This Listing Decision is no longer applicable after the rule amendments in March 2004 and May 2007 to clarify the circumstances under which a non-wholly owned subsidiary will be treated as a connected person.  The relevant rules after the rule amendments are Note 2 to Main Board Rule 14A.11(4) and Main Board Rule 14A.11(5).]

	Summary

	Name of Parties
	Company A 
-
a listed company

Company B
-
a non wholly owned subsidiary of Company A

Mr X
-
a director and substantial shareholder of Company B

	Subject
	Financial assistance to non wholly owned subsidiary - Mr X a substantial shareholder and director of the subsidiary - whether exempted connected transaction under Rule 14.25(2)(a)

	Listing Rule
	Rule 14.25(2)(a)

	Decision
	Proposed transaction did not fall within Rule 14.25(2)(a)


Summary of facts

Company A proposed to enter into a transaction with Company B, the principal purpose or effect of which was the granting of financial assistance by Company A to Company B.  Accordingly, the transaction constituted a connected transaction for Company A.

The financial assistance would be upon normal commercial terms or better.

Mr X was a connected person of Company B by virtue only of the fact that he was a director and substantial shareholder of Company B.

Company A submitted that Mr X's directorship in Company B was merely the result of his substantial shareholding and that it was not uncommon for a substantial shareholder of a company also to have board representation in the same company.  Company A asked whether the transaction might qualify for the exemption provided under Rule 14.25(2)(a) of the Listing Rules whereby disclosure would only need to take the form of disclosure of certain prescribed details in its next published annual report and accounts and no shareholders' approval would be required.

Analysis

Rule 14.25(2)(a) provides that, in the case of a transaction a principal purpose or effect of which is the granting of financial assistance by a listed issuer to a non wholly owned subsidiary of the listed issuer in which no connected person is a shareholder (excluding a person who is a connected person by virtue only of his substantial shareholding in the non wholly owned subsidiary concerned), upon normal commercial terms (or better), disclosure need only take the form of disclosure of certain prescribed details of the transaction in the issuer's next published annual report and accounts and no shareholders' approval would be required.

If Mr X were only a substantial shareholder and not also a director of Company B, the transaction would fall squarely within Rule 14.25(2)(a).  However, he was also a director of Company B.  It was noted that, if he were merely a director and not also a substantial shareholder of Company B, the proposed transaction would in any event not qualify for the exemption provided by that Rule.  Viewed from that perspective, the fact that he was also a substantial shareholder of Company B could hardly be regarded as a mitigating factor.

Decision

The proposed transaction did not qualify for the exemption provided under Rule 14.25(2)(a).

