HKEx LISTING DECISION

Cite as HKEx-LD52-1 (March 2006) (Superseded by GL19-10 in July 2010)
	Summary


	Name of Party 
	Company A - a Main Board listing applicant and its subsidiaries  (the ‘Group’ )


	Subject
	Whether Company A was required to obtain long term title certificates for the Leased Properties where it conducted its principal manufacturing activities and the Leased Properties were owned by its controlling shareholder on normal commercial terms? 


	Listing Rule
	Exchange’s announcement dated 25 March 1998 entitled ‘Clarification on Requirements for Land Use Title of Properties situated in the Mainland of the People’s Republic of China’ (the ‘1998 Announcement’); 
Listing Decision HKEx-LD10-3 published in February 2000 (‘HKEx-LD10-3’) 


	Decision
	Based on the facts and circumstances of the case, the Exchange decided that Company A could be considered to have complied with the requirements of the 1998 Announcement without any long term title certificates for the Leased Properties



SUMMARY OF FACTS
1.
The Group was principally engaged in the manufacturing of industrial products in an industrial park in the PRC. The Group leased all the properties (‘Leased Properties’) for its principal manufacturing activities from its controlling shareholder (the ‘Lessor’) who owned and had obtained valid long term land use right certificates for the Leased Properties.
2.
Two lease agreements (the ‘Leases’) were entered into between the Group and the Lessor on the following terms: 
a. 
as at the date of the listing hearing, the respective remaining terms of the two Leases were approximately 5 years and 4 years;
b.
a renewal option exercisable for a further term of three years from the expiry of the respective initial term of the Leases at the then prevailing market price subject to relevant requirements of the Listing Rules (the ‘Renewal Option’);
c.
an option to purchase was granted to the Group in respect to each of the Leased Properties at fair market value as determined by an independent valuer (the ‘Purchase Option’); and 

d.
a first right of refusal was granted to the Group with respect to any future sales of each of the Leased Properties (the ‘First Right of Refusal’).  
4.
The sponsor was not on notice of actual problems arising from the operation of the Company A’s activities on the Leased Properties.
THE ISSUE RAISED FOR CONSIDERATION

5.
Whether Company A was required to obtain long term title certificates for the Leased Properties where it conducted its principal manufacturing activities and the Leased Properties were owned by its controlling shareholder on normal commercial terms? 
APPLICABLE LISTING RULE OR PRINCIPLE
6.
According to the 1998 Announcement, listing applicants are expected to possess long term land use right and/or building ownership certificates (the ‘Title Certificates’) for all Mainland properties in general. For applicants other than infrastructure project and property companies, where a Mainland property is considered crucial to a listing applicant’s activities by the Exchange, the listing applicant must, unless otherwise permitted by the Exchange, have the relevant long term Title Certificates.
7. The application of the 1998 Announcement is illustrated in listing decision HKEx-LD10-3 (published in February 2000) which  states that:

Where the listing applicant is an infrastructure project company or property company, the requirement is strict.  A listing applicant which is neither an infrastructure project company nor a property company would also be expected to have the relevant long term land use right certificate and/or building ownership certificate for a mainland property where the property is crucial to its operations.
            The listing decision also confirms the principle that the decision on whether a property was ‘crucial’ to the applicant’s operations was made on a case by case basis. 
THE ANALYSIS

8.
The Exchange acknowledges the significant development since the 1998 Announcement of the land registration system and easing of the administrative procedures relating to the applications for, and the obtaining of, long term land use right certificates from the registration authorities. Taking this into account, the Exchange considered it appropriate to interpret the 1998 Announcement in light of such developments, particularly in the case of listing applicants which are neither infrastructure companies nor property companies but are principally manufacturers operating in the Mainland. 
9. In the case of Company A, the Exchange accepted that Company A complied with the requirements of the 1998 Announcement based on the following facts and circumstances:
a. the Lessor was the owner of the Leased Properties and had obtained valid long term land use right certificates for such Leased Properties; 

b. the Leases, with the support of a PRC legal opinion, were legal, valid and enforceable;

c. the Leases had been duly registered with relevant PRC authorities; and 
d. the terms of the Leases were considered to be of a meaningful duration, in light of the nature and use of the Leased Properties.
THE DECISION
8.
Based on the facts and circumstances of the case, the Exchange decided that Company A could be considered to have complied with the requirements of the 1998 Announcement without any long term title certificates for the Leased Properties.  
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