HKEXHKEX GUIDANCE LETTER
HKEXHKEX-GL43-12 (October 2012)() (Updated in July 2013) and March 2017)

[In view of market feedback and developments, we reviewed our treatment of pre-IPO

investments holistically and have streamlined and clarified the requirements.

The changes simplify our practice and clearly set out special rights that must be

terminated at or before listing or may survive listing. Explanations on the major

changes are set out below:

(1)

Pre-IPO investments are required, as currently, to be irrevocably settled more

(2)

than 28 clear days before the date of submission of a listing application. Any
breach of this requirement will still result in delay in the listing; however, such
delay has now been reduced from 180 days to 120 days (paragraphs 2.4 and

6.1).

Instead of referring specifically to ‘put or exit options’, the guidance now

(3)

contemplates “Divestment Rights” which include all types of rights that may
result in_an investor's divestment (e.g. put or call options, redemption or
repurchase rights). All Divestment Rights must either be exercised or terminated
before submission of a listing application, except as provided in paragraph

3.6(c).

Exercise or termination of any unexercised Divestment Right on or after the

(4)

submission of a listing application will result in a 120-day delay in the listing
timetable starting from the date of the exercise or termination (paragraph 3.6).

As “unwinding” led to some confusion because it was not defined and, in some

(5)

cases may be impracticable to implement, it is now no longer a remedy for
unpermitted special rights. The term “unwinding” has been removed.

We have also clarified that (i) corporate restructuring (paragraph 6.2); (ii) shares

awarded to directors or employees (paragraph 6.3); and (iii) private agreements
between shareholders (paragraph 3.2), are generally not subject to this guidance
letter and related guidance letters.]




Subject Guidance on Pre-IPO investments

Listing Rules Main Board Rules 2.03(2) and (4)

GEM Rules 2.06(2) and (4)

Related HKEXHKEX News Release- (updated: 13/10/2010),
_Publications

Guidance Letters

HIKEx HKEX-GL29-12 (“Interim Guidance”) and
HKExXHKEX-GL44-12 (Updated in March 2017)

Listing Decisions superseded:

1. HKEx HKEX-LD36-1 and 36-2

2. HKEx__HKEX-LD55-1, 55-2 and 55-3

3. HKEx__HKEX-LD59-1, 59-2, 59-3, 59-4, 59-5, 59-6 and
59-7

Author IPO Fransactions DepartmentVetting Team

Important note: This letter does not override the Listing Rules and is not a substitute
for advice from qualified professional advisers. _If there is any conflict or inconsistency
between this letter and the Listing Rules, the Listing Rules prevail. -You may consult the
Listing BivistonDepartment on a confidential basis for an interpretation of the Listing
Rules or this letter.

1.

1.1

1.2

1.3

1—Purpose

11— This guidance is a consolidation of listing decisions on pre-IPO
investments which the Exchange issued in the past, and only principles
applicable after the introduction of the Interim Guidance on 13 October 2010 are
included in this Guidance Letter. Past listing decisions have been superseded.

12—Listing decisions HKExXHKEX-LD12-2011 on whether the Interim
Guidance applied to a-histingan applicant seeking a secondary listing on the Main
Board of the Exchange in June 2011 and HKExHKEX-LD15-2011 on whether
the Interim Guidance was applicable to an issue of shares upon exercise of
warrants in July 2011 remain effective.

2———This letter and the Interim Guidance apply to investments in shares of an
unlisted company (“pre-IPO investment”)!. To clarify, an investment in shares
refers to the acquisition of shares from an applicant or its shareholder by a new
or_existing shareholder prior to the applicant’'s IPO, except as provided in

1

Guidance on pre-IPO investments of convertible or exchangeable securities in an unlisted company

are covered in Guidance Letter HKEX-GL44-12.




2.

2.1

2.2

2.3

paragraphs 6.2 and 6.3 herein. A potential applicant is encouraged to consult
the Exchange in advance if it believes that special rights granted to a
shareholder should not be subject to this Guidance Letter. (Updated in March

2017)

Applicable rules, regulations and principles

21——Main Board Listing Rules 2.03(2) and (4) (GEM Rules 2.06(2) and (4))
(the “Rules”) require the issue and marketing of securities to be conducted in a
fair and orderly manner and that all holders of listed securities be treated fairly
and equally.

22———The-Pre-IPO investors will often _make their investments on_more
favourable terms than IPO investors (e.qg. by being given special rights that do
not extend to other shareholders and/or by investing at a lower price than the
IPO price). This reflects the significantly different risks assumed by a pre-IPO
investor. (Updated in March 2017)

However, where a pre-IPO investment is made close in time to an IPO, there is a

concern that the pre-IPO investor is investing on more favourable terms than
IPO investors but is not exposed to risks significantly different from those
assumed by IPO investors, which would contravene the Rules. (Updated in

March 2017)

Under the Interim _Guidance—+requires—pre-lPO-investmentsto-be, the Exchange will

generally delay, except in very exceptional circumstances, the first day of trading of

the applicant’'s securities until 120 clear days after the later of the completion or

divestment of the last pre-IPO investments (“120 Day Delay”) if (a) the applicant has

a pre-IPO investment completed either{a)-atteast

2.4

within 28 clear days before the date of the first submission of the first listing

2.5

application form er{b)}-180-clear-days(the “First Filing”) and the relevant pre-IPO
investor remains as a shareholder at the First Filing or (b) the pre-IPO
investment is completed on or _after the First Filing and before the first-day—of

tachpcdaie of the eosienpreconpmioc L00 o dlo0 e Jecicainen
exeeptlisting. (Updated in very-exceptional-cireumstances—March 2017)

Pre-—IPO investments are considered completed when the funds for the
underlying shares are irrevocably settled and received by the applicant-_(in the

case of an issue of shares by the applicant), or existing shareholders (in the
case of a transfer or sale of shares by existing shareholders). (Updated in

March 2017)




. ical ial
Special rights/ebligations attached to pre-IPO investments_(Updated in

3.1

3.3

3.2

March 2017)

3-1—Pre-IPO investors may be offered special rights:_by the applicant or its

shareholders. The range of these special rights is-varied-and-while-some-rightsare

typical—atypicalvaries and generally, special rights er+ights-which do not extend
to all other shareholders; are not permitted to survive after listing to comply with

the general principle of even treatment of shareholders under the Rules. Below

is—atist-ofcommen-speeialTo clarify, such rights may exist and eur—guidance—on
whether-they-arealowedbe exercised up to survive-bpen-listing:.

&) ——Except as otherwise provided in the Interim Guidance, this Guidance
Letter and Guidance Letter HKEX-GL44-12 (collectively, the “Pre-IPO
Investment Guidance”), rights granted by one shareholder to another or
agreements among shareholders (including controlling shareholders) are private
arrangements and generally not subject to the Pre-IPO Investment Guidance.

For the purposes of this paragraph 3, ‘applicant’ shall refer to the applicant, its

3.4

subsidiaries or anyone acting on its behalf.?

Below are examples of common special rights and our guidance on whether

3.5

they are permitted to survive. Our treatment of any specific special right will
depend on the facts and circumstance of each listing application:

Price adjustments

+—Any-May survive listing:

° Terms that provide a fixed rate of return to the pre-IPO investor (which

effectively reduce the price adjustmentprovisions{e-g—per share) and settled
by a guaranteed-shareholder provided that they are not based on (1) a

discount to the IPO price; or share-price-eran-adjustment-Hnked(2) a discount

to th&market eap&ahsa&en apitalization of the shares)—wmeh—eﬁeewely—epeate

Must terminate upon listing:

) Terms which adjust the purchase price based on a discount to the IPO
price or discount to the market capitalization of the shares may not survive
listing whether they are settled by the applicant or a shareholder because
they are contrary to the principles of the Rules-and-are-hotallowed.

o N

| 2

To clarify, the controlling shareholder is not presumed to be acting on behalf of the applicant.
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3.6 e The only event in which a put or exit option is allowed is Divestments

(a) Divestments prior to First Filing

) Pre-IPO investors who divest prior to the First Filing do not disrupt the
listing process nor affect the equal treatment of shareholders post listing.
Therefore, there will be no penalty to the applicant for pre-IPO investors
who divest prior to the First Filing regardless of when the terms-ef-apre-IPO
investment was made or whether divestment is pursuant to a contractual

right.

° the divestment must be a bona fide transaction.

(b) Divestments on or after First Filing

° Divestments on or_after the First Filing is highly disruptive to the listing
process and will be subject to a 120 Day Delay regardless of when the pre-
IPO investment elearhy—states—that-was made or whether divestment is
pursuant to a contractual right.

° the divestment must be a bona fide transaction.

(c) Divestment Rights

o Any divestment right (e.q. put_options, redemption or exit-eption-could-enly
be—exercised—when—repurchase rights) granted by the applicant or the
controlling shareholder to the pre-IPO investor or right (e.g. call options)
permitting the applicant or the controlling shareholder to repurchase shares
of the pre-IPO investor (together, the “Divestment Rights”) must be
terminated before the First Filing. Except as provided in the following
paragraph, if an applicant fails to comply with the above requirement in
respect of the termination of its Divestment Rights, the applicant shall be
subject to the 120 Day Delay from the date of exercise or termination of
any Divestment Right existing on the date of First Filing®>.

° A Divestment Right may exist on or after the First Filing if it is only
exercisable if the listing does not take place

—'Fhe—pu{—epe*n—epue#shemd—net
be-exercisable-in-any-other—event—{(Updated-in-July2013)* and will terminate
upon listing.

® Unwinding a pre-IPO investment is no longer a remedy.

* Non-exhaustive examples of when listing does not take place include any event which occurs which
would render the applicant unable to comply with the listing requirements or a listing application that has
been withdrawn/rejected/returned/lapsed.




3.7 {e)}——Director nomination/appointment rights

May survive listing:

Any agreement amonqg the shareholders to nominate and/or vote for

certain candidates as directors are generally not subject to this Guidance
on Pre-IPO investments.

Any rights available to all shareholders subject to certain qualifications

stipulated in the applicant’s constitutive documents (e.q. holding a certain
minimum interest) may survive after listing as such a-right is net-generatly

available to etherall shareholders—Fhepre-lPO-investors-may that fulfil such

criteria.

Must terminate upon listing:

Anv rlqht qranted bv the appllcant to nomlnate or appomt a dlrector te—the

a right is not generally available to other shareholders. Any director

nominated or appointed by a pre-IPO investor need not resign at listing
unless required under the applicant’s articles of association-after-listing.

3.8  {d)——Other nomination rights

3.9  Vetorights

May survive listing:

Rights to nominate senior management and committee representatives

(other than directors and board committee members) granted to pre-IPO
investors by the applicant or the controlling shareholder are permitted to
survive listing provided that all such appointments are subject to the
decision of the board.

In such circumstances, the board of directors must not be contractually

obligated to approve pre-IPO investor’'s nominations without further review
as the directors are subject to fiduciary duties to act in the best interest of
the applicant and its shareholders as a whole.

o Pre-lPO-investers-may-have-aMust terminate upon listing:

Any contractual right to exereise-veto pewer-over-the

_applicant’s major corporate actions;-_(e.g. the-making-of-anya petition or
passing of



e any-resolution for winding-up, change in the—earrng-on—efany business
other—than—thebusiness—being—earried—on by the applicant group, or the
amalgamation or merger by any member of the applicant group with any
other company or legal entity, etc—Fhese—rights—sheuld-be-terminated-upen
Letee )

3.10 {e&)——Anti-dilution rights

o-Under Main Board Rule 10.04 and Paragraph 5 of Appendix 6 to the

Main Board Rules, no securities sheuldcan be offered to existing
shareholders of the issuer on a preferential basis and no preferential
treatment shouldcan be given to them in the allocation of the securities.

»However, some pre-IPO investors are granted preferential rights to

purchase additional seeuritiesshares to be issued by the apphicantsapplicant
so as to maintain their percentages of shareholding in the

appheants:applicant.

AHewedMay exercise before Hstingand in connection with an IPO:

o e FExercise of these—anti-dilution rights by the pre-IPO investors in
connection with the IPO is eensidered-permissible at-if:

the Hpeolloinowers

()] {Hthe—allocation -is -necessary in -order -to -give -effect -to -the -pre-
-existing contractual rights of the pre-IPO investors-underthe-relevant
investor rights agreement;;

(i)_  full disclosure of the pre--existing contractual entitlement of the pre-
IPO investors contained in the relevant investor rights agreement
and the number of shares to be subscribed by the pre-IPO investors
will be made in the listing document and the allotment results
announcement; and

(i)—___the propesed—subseriptionadditional shares will be eenducted

subscribed for at the offer price of the IPO

_offering.

o Must terminate upon listing:

Anti-dilution rights sheuld-be-extinguished-upenmay not survive after listing to be

in line with Main

Board Rule 13.36 (GEM Rule 17.39) on pre-emptive rights.




Allowed:

3.11 «—Profitguarantee-where-theFinancial compensation

May survive listing:

e Any financial compensation-is® settled by a shareholder as-it-is-seen-to-be-a

compensation-and is not linked to the market price or capitalisation of the
shares:;

o Profit guaranteeH--Must terminate upon listing:

e Any financial compensation that is settled by the applicant; or-H-the

e Any financial compensation is—linked to the market price or market

capitalizationcapitalisation of the shares.

% Includes profit guarantees or compensation for failure to achieve a qualified IPO (i.e., an IPO which satisfies
certain conditions agreed with a pre-1PO investor)




3.12 Prior consent for certain corporate actions/ changes in articles

o+ A-pre-lRO-investment-agreement-may-provideMust terminate upon listing:

e Any right that requires the_prior consent of the pre-IPO investor is+eguired
beferefor certain corporate actions-ean-proceed. Examples of these actions
include:

(1) {———a declaration of dividend by any member of the applicant
group;

(i) H——the sale, lease or transfer of a substantial part of the
applicant’s business or assets;

(i) @H——-any amendments to the applicant’'s constitutional
documents; and

(iv)  m——-any change in executive directors.

3.13 Exclusivity rights and no more favourable terms

BisalewedMust terminate upon listing unless the agreement is modified to
include an explicit “fiduciary out” clause:

. inelud I
Any restriction on the applicant is—net-allowed-to issue or offer any shares,
options, warrants and rights to any direct competitor -of -the -pre-IPO -investor
or -to -other -investors -on -terms- more favourable than the terms on which
the shares are issued to the pre-IPO investor. _These -rights —could —potentially
prevent -the —-board -of -the -applicant- from considering bona fide alternative
proposals that would be in the best interest of the applicant and its
shareholders as a whole-_and thus must not survive listing except as provided
below.

o e HowevertheseThe rights discussed above can survive after listing if the
terms of the investment agreement—isare modified to include an explicit
“fiduciary out” clause so that directors are allowed to ignore the terms if
complying with the—termsthem would constitute a breach of their fiduciary
duties. Fheln _such case, the directors would not be prevented from
exercising their judgment in whether to undertake certain corporate
actions in the best interest of the applicant:_and its shareholders as a
whole.




3.14 {{H——rInformation rights

AHewedMay survive listing if the information is made available to the general
public at the same time:

e e |nformation rights can only survive after listing if the pre-IPO investor is
only entitled to receive published information or information which is at the
same time made available to the general public, with a view to avoiding
unequal dissemination of information. If the issuer provides price
sensitive |nformat|on to the pre-IPO mvestor the |ssuer needs to comply
with the
%HO)—HH—I&SS—S&#G—h&FbG&FS—H%—Gh&t—R—H—I&—&ppL}LInSIde Informatlon Prowsmns

(as defined in the Listing Rules).

3.15 {Hh——Right of first refusal and tag-along rights
Allowed:

o—The-May survive listing:

e Any right of first refusal granted by the controlling shareholder of—an
applicant may grant a right of first refusal to a pre-1PO investor sosuch that the

controlling shareholder shalmust first offer to sell shares to the pre-IPO
investor at the same prlce and on the same terms and condltlons as a

shareholder-as-part-of-the-sale-to-the-thirdparty-purchaser_proposed sales of

shares to another investor.

. I | | s which—i I | IpC
vestor’s—interest—n—the—apphicantAny right granted by prehibiting—the
controlling shareholder from—seling-to include the shares of a pre-IPO
investor for sale together (i.e. tag-along) with the shares of the controlling
shareholder if the controlling shareholder sells any of its shares to ether
parties;another investor.

e These rights are purely—contractual—rights—agreements between twe

shareholders—Fherefore—they-should-be-alowed-to-_and can survive after
listing.
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4.

4.1

S.

5.1

Lock-up and Public Float

52— Pre-IPO investors are usually requested by the applicant to lock-up
their pre-IPO shares for a period of six months or more. These shares are
counted as part of the public float so long as Main Board Rule 8.24 (note 3 to
GEM Rule 11.23) (shares are not financed directly or indirectly by a
connected person of the applicant) is fulfilled.

6—Disclosure requirements (Updated in July 2013)

6-1—The listing document sheuld—usualymust include the following
information:

(a) {a—in table format, details of the pre-IPO investments, including the name
of each pre-IPO investor, date of investment, amount of consideration
paid, payment date of the consideration, cost per share paid by each pre-
IPO investor and the respective discount to the IPO price, use of proceeds
from the pre-IPO ivestmentinvestments and whether they have been fully
utilized, strategic benefits they will bring to the applicant, and shareholding
in the applicant held by each pre-IPO investor upon listing;

(b) {b)y-the beneficial owner and background of each of the pre-IPO investors
and their relationship with the applicant group and/ or any connected
persons of the applicant;

(c) fe)—basis of determining the consideration paid by each pre-IPO investor;

(d) {d)—details of any material special rights granted to the pre-IPO investors
and-that al-special-rights-will be-discentinued-upensurvive after the applicant’s
listing—H-net;,_and how the-apphicant-eouldthey comply with Main Board Rule
2.03(4) (GEM Rule 2.06(4)) and the principles set out in paragraph 3 of
this Guidance Letter;_or a statement that no special rights shall survive
listing; (Updated in March 2017)

(e) {ey—whether the shares held by each pre-IPO investor will be subject to
any lock-up after listing (as part of the terms of the pre-IPO investment)
and, with basis, whether the shares held by the pre-IPO investors are
considered as part of the public float for the purposes of Main Board Rule

11



8.08 (GEM Rule 11.23);

(f) H—if the pre-IPO investment is in the form of share-based payments:

() {9—the accounting treatment of the pre-IPO investments;

(i) {H—the basis of the reporting accountants’ view on the accounting
treatment;

and

(i) {H#bY-a risk factor, if applicable, on the future impact on the applicant’s
profit and loss; and

(a) {g)-the sponsor’s confirmation, with basis, that the pre-IPO investments
are in compliance with the Interim Guidance, this Guidance Letter and
Guidance Letter HKExHKEX-GL44-12.

+——Application of the Pre-IPO —investments—not—in—accordance—with—the
taterim-Investment Guidance—this
6. GuidaneceLetter-and-Guidance-Letter HKEx-GL44-12- (Updated in July 2013}
and March 2017)

+1—H-An applicant with a pre-IPO investment is-hot-in-accordance-with-the-Interim
Guidanee—{i-e—the-made within (1) 28
Day/180-Day-Reguirement clear days of the First Filing or (2) after submission
of-an-apphicant’sthe First Filing and before its listing application-the-applicantis
fotposlos oo

6.1 {(b)—unwindthemay not list until 120 days from the later of completion of such
pre-IPO investment:_or subsequent divestment.

6.2 +2—H apreThe Pre-IPO investment—doesinvestment Guidance do not
foelewapply to shares of the applicant acquired in an exchange of shares of a
predecessor in interest company® or an operating subsidiary of the applicant
or otherwise as part of a corporate restructuring of the applicant in connection
with the listing.

6.3 Shares awarded to directors or employees of the applicant as part of a
defined share award scheme are not subject to the Pre-IPO Investment

®Refersto a company operating the applicant’s business prior to the formation of the applicant.
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6.4

Guidance.

All special rights, which do not comply with this Guidance Letter and/or

Guidance Letter HKEX-GL44-12 must be amended or terminated prior to

*k*k*k

*kkk
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