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[GEM Listing Rule 11.12 was repealed after the amendments of GEM Listing Rules regarding GEM Review in July 2008.]

	Summary

	Listing Rule
	GEM Listing Rule 11.12

	Reason for rejection and the subsequent disposal of the case on review
	The Listing Division rejected the listing application of the Company as the Company failed to satisfy the Exchange that it had a business that satisfied the substance and potential requirements of GEM Listing Rule 11.12. 

The Listing Division’s rejection decision was upheld by the GEM Listing Committee.
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 LETTER 1

[Date]

[Name and Address of Sponsor]

Dear Sirs,

Re: Application for new listing of a GEM listing applicant
      (the “Company” together with its subsidiaries, the “Group”)

We refer to the listing application of the Company dated [*day*month*year] (the “Application”), draft proofs of the Company’s prospectus (the “Prospectus”) and the related documents (the “Submissions”) submitted on [*day*month*year] in relation to the Application.

Background 

We note from the Prospectus and the Submissions that:-

1. for each of the two years of the Active Business Pursuit Period, [“Year 1” and “Year 2”], (the “ABP Period”), the business relating to the Company’s [Main Products]  accounted for approximately [65%] and [70%] of the Group’s total turnover respectively;

2. for each of the two years of the ABP Period, the segment results arising from the business relating to the [Main Products] accounted for approximately [35%] and [75%] of the Group’s profit from operations;    

3. the Factory [situated in Country X], which is operated by [Subsidiary X], a wholly owned subsidiary of the Company, has been the main production plant of the Group for the manufacturing of the Company’s [Main Products] during the ABP Period;
4. since [the middle of Year 2], the Group has engaged several [ product] suppliers, namely [Supplier A], [Supplier B], and [Supplier C] (collectively “Product Suppliers”) for the production of certain [Main Products] of the Company, on the Group’s behalf;

5. the relevant government authorities [of Country X in which Subsidiary X is situated] started accepting applications for [the relevant] production permits relating to the [Main Products]  in [the second half of Year 1].  [Subsidiary X] did not submit its application until [the middle of Year 2].  The Company’s  legal advisers [practising the laws of Country X] have confirmed that [Subsidiary X’s] application for [the relevant] production permit in [the middle of Year 2] has been properly made within the requisite time frame; and  

6. the Company’s legal advisers [practising the laws of Country X] have also confirmed with the relevant government authorities that the operations of those manufacturers which have not yet obtained [the relevant] production permits would still be legal and that the relevant authorities would not impose any penalties on them before [a date which is 15 months after the ABP Period].  However, [Subsidiary X], and certain Product Suppliers have not yet obtained [the relevant] production permits as required under the [applicable regulations in Country X ].  

GEM Listing Rules

Under Rule 11.12(1) of the GEM Listing Rules, a new applicant must demonstrate that, throughout the period specified in Rule 11.12(2), it has actively pursued one focused line of business and must make a statement in the listing document concerning that business which complies with the requirements of Rules 14.15 to 14.18.  

Note 3 to Rule 11.12 further provides that a new applicant must be able to demonstrate that it has a business of both substance and potential. A business will, subject to Rule 11.14, only be regarded as having the requisite substance if the applicant can show that it has spent at least the 24-month period prior to the issue of the listing document, making substantial progress in building up that business.  Examples of measurements of progress have been given under Note 4 to Rule 14.15.  Among other things, item (j) under Note 4 to Rule 14.15 cites obtaining relevant regulatory approvals as a relevant measure of progress.

Issues raised by the Division   

Rule 11.12 requires that a new applicant have, for the purpose of making substantial progress in building up that business, obtained the regulatory approvals “prior to the issue of the listing documents”, rather than at some time in the future.  Rule 12.09 also requires documents submitted to the Exchange with the listing application, including the draft listing document, to be in what the sponsor and the issuer believe to be “anticipated final form”, save for certain matters relating to the offering.  Therefore, the Exchange normally expects, among other things, that a listing applicant should have obtained all relevant regulatory approvals, licenses and permits prior to submitting its listing application to the Exchange.

Under the relevant regulatory requirements [of Country X], entities engaged in [the same industry as the Company] are required to obtain [the relevant] production permits.  

We note that the relevant authority began processing the applications in the [second half of Year 1] but [Subsidiary X] only submitted the application about one year later in [the middle of Year 2].  To date, [Subsidiary X] and two Product Suppliers have not yet obtained [the relevant] production permits.

Given the business relating to the production of the [Main Products] constituted the majority of the Group’s turnover and profit, and that [Subsidiary X] and certain Product Suppliers failed to obtain [the relevant] production permits for the production of the Group’s [Main Products] during the ABP Period, the Listing Division questioned whether the Company was able to fulfill the “active business pursuit” requirement under Rule 11.12.

Sponsor’s submissions 
To address our concerns, you, as the Sponsor, submitted that the Group satisfied the active business pursuit requirements under Rule 11.12 based on the following reasons: 

1. the Directors did not submit any application at the time the relevant government authorities started accepting applications for [the relevant] production permits in the [second half of Year 1] because they understood that the [relevant government bureau of   Country X] would give priority to process the application of manufacturers [engaging in other branch of the same industry];

2. the Directors understood that the entire application process would normally take six months before approval would be granted.  During this six-month period, the application would be vetted by three levels of government authorities, namely, the city level, the provincial level and the national level.  The Group has enquired with the [relevant government bureau in Country X ] and was verbally informed that the application has been passed on to the provincial level.  Since [Subsidiary X] has obtained the [relevant export certificate] and the [relevant qualification certificate], these qualifications would facilitate the application process of [Subsidiary X].  The Directors were confident that [the relevant] production permit for the Factory [situated in Coutnry X]  should be obtained [by the end of Year 2];  

3. the grant of [the relevant] production permit for [Supplier B] was approved [in the middle of Year 2].  The Directors understood that the official permit would be issued to [Supplier B] shortly; and   

4. the product supplier arrangement with [Supplier C] would be terminated [by the end of Year 2].      

The Listing Division’s analysis and Conclusion

It is clear from the Listing Rules that obtaining relevant regulatory approval is a measure of progress relevant when assessing an applicant’s compliance with Rule 11.12.  It is also clear that the Group did not obtain the relevant regulatory approvals or even attempt to do so for its core business during the ABP Period.  Further, as of today, the Group has not yet obtained [the relevant] production permits required pursuant to the relevant law and regulations [of Country X]. While we note the legal advisers’ opinion on the legality of the Group’s [Main Products] manufacturing activities in the [Country X ], the formality of having obtained legal approvals is the key consideration for purposes of Rule 11.12.  Respect for formal processes and the ability to demonstrate compliance with legal requirements in a timely manner are key attributes that distinguish public companies from private companies. Therefore, in light of the high percentage of the Group’s turnover and profit contributed by the [production of the Main Products] and the fact that the Group’s principal operating subsidiary, [Subsidiary X], has not yet obtained [the relevant] production permits, we consider that the Company has not made substantial progress in obtaining building up that business as required by Note 3 to the GEM Listing Rule 11.12.

Having regard to the submissions made by the Sponsor and our above analysis, the Listing Division has therefore decided to reject the Company’s listing application.      

Pursuant to Chapter 4 of the GEM Listing Rules, the Company has the right to have this decision reviewed by the GEM Listing Committee.

[Portion of Letter Purposely Omitted] 

Yours faithfully,

For and on behalf of

The Stock Exchange of Hong Kong Limited

[Signed]

Head of Listing

*********************************************************************

LETTER 2

[Date]

[Name and Address of Sponsor]

Dear Sirs,

Re:      Review Hearing of the GEM Listing Committee 

           (the “Review Hearing”) regarding the Company

                                    Date of the Review Hearing: [* day * month * year]    
On [*day*month*year], the GEM Listing Committee of The Stock Exchange of Hong Kong Limited conducted a review hearing (the “Review Hearing”) to consider an application from the Company for a review of the decision of the Listing Division set out in [LETTER 1] dated [* day*month* year], (the “Decision”).

The Review Hearing was conducted before the GEM Listing Committee comprising

[names of members purposely omitted]  (the “Committee”).

Note:  Terms and expressions used and defined in the written submission of the 

           Listing Division shall have the same meanings when used herein unless 

           otherwise defined.

Decision

The Committee considered the submissions (both written and oral) made by the Company and the Listing Division.  The Committee decided to uphold the Decision to reject the Company’s listing application.

Reasons

The Committee arrived at its decision for the following reasons:

1. Based on the information available, the Company had failed to satisfy the Committee that it had spent at least 24 months prior to the issue of the listing document making substantial progress in building up its business as required under Note 3 to Rule 11.12(3) of the GEM Listing Rules.  The Committee endorsed the Division’s view that obtaining relevant regulatory approval was a measure of progress under Note 3 to Rule 11.12 of the GEM Listing Rules.

2. The directors of the Company acknowledged at the Review Hearing that [Subsidiary X] has failed to obtain [the relevant] production permit.  Further, it was not absolutely certain that [Subsidiary X] could obtain the permit [within the timeframe as required by the relevant authorities of Country X].  As a result, the Committee considered that there was uncertainty as to whether the Company could conduct its business of manufacturing and sales of its [Main Products] and fulfill its business objective as described in the prospectus, namely, strengthening the Group’s overseas sales of its [Main Products] by extending distribution networks in  [Country X], in particular, [regional cities in Country X] and other overseas market.

For the avoidance of doubt, the Committee’s ruling on compliance with Rule 11.12 of the GEM Listing Rules is specific to the outstanding of [the relevant] production permit of [Subsidiary X].  Should [Subsidiary X] obtain [the relevant] production permit [within the timeframe as required by the relevant authorities of  Country X], the Company can resubmit its listing application.

Recommendation
The Committee noted the following statements made by the director of the Company at the Review Hearing:

1. [the relevant] production permit was only applicable to sales of the [Main Products] of the Group in  [Country X]; 

2. sales of the [Main Products] of the Group in  [Country X] currently accounted for less than 5% of the total sales of the [Main Products] of the Group; and

3. if [Subsidiary X] could not obtain [the relevant] production permit [within the timeframe as required by the relevant authorities of Country X], the Company could cease sales of the [Main Products] in [Country X] or alternatively employ product suppliers with the requisite permit to supply for the China market.

The Committee further noted that the Division did not disagree with the above statements.  Given the above, if the Company submits another listing application, the Committee invites the Division to review and if necessary validate these assertions and their possible relevance to the Company’s compliance with Rule 11.12 of the GEM Listing Rules provided:

1. the Company has fully disclosed the significance of [the relevant] production permit of [Subsidiary X] on its business; and the effect on its business if it fails to obtain the permit [within the timeframe as required by the relevant authorities of Country X ]; and the contingency plan in the prospectus; and

2. the disclosure in the prospectus is made to the satisfaction of the Division.

Yours faithfully

For and on behalf of

The Stock Exchange of Hong Kong Limited

[Signed] 

Acting Secretary to the GEM Listing Committee 
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