HKEx LISTING ENFORCEMENT GUIDANCE LETTER

Cite as HKEx-LEGL02-08 (November 2008)
[This guidance letter is withdrawn, as Rules 13.09(1)(a) and (c) were repealed with the implementation of Part XIVA of the Securities and Futures Ordinance which imposes a statutory obligation on listed corporations to disclose inside information, with effect from 1 January 2013.]
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[*date] 
[Name and Address of Listed Issuer]

Dear Sirs, 
[Name of Listed Issuer] (the “Company”)

Rules 2.13 and 13.09 of the Listing Rules 

No Further Action: Guidance

We refer to earlier correspondence concerning the captioned matter resting with the two letters from [*name of solicitors] for the Company and [*name of CEO], both dated [*day *month *year] (the “Letters”).
Materials Reviewed
The Listing Division (the “Division”) refers to the following materials which have been reviewed:

1. the article (the “Article”) dated [*day *month *year] in [*name of publication]; 

2. a letter dated [*day *month *year] from [*name of solicitors] on behalf of the Company to the Division (with enclosures);

3. a letter dated [*day *month *year] from [*name of solicitors] on behalf of [*name of CEO] to the Division; and

4. the Letters.

Thank you for the information and materials provided by the Company and [*name of CEO] which enables the Division to have a clearer understanding of the matter.

Facts

1. It was reported in the Article that [*name of CEO], the Chief Executive Officer of the Company, stated that “the orders received by the Company for the first quarter of [*year] increase by [* percentage] compared with the same period in [*year].  He expects that gross profit margin will increase to [* percentage]” (the “Information”).  

2. The Information was disclosed during a press interview with [*name of the media] conducted on [*day *month *year] at around [*time].
3. The interview was arranged by the Company through a public relation services company, [*name of PR company], with a view to establishing networks with the media and to outline the development of the Company after the publication of the Company’s annual results for the year ended [*day *month *year] and the announcement on its intention to carry out a major project in [*location].  

4. There was no fluctuation in price and trading volume of the Company’s shares on or immediately following [*day *month *year] after the Article was published. 

5. A clarification announcement was published by the Company on [*day *month *year].

6. The Company denied a breach of Rule 13.09.

Comment
We have reviewed the submissions received and considered all of the facts as they are known to us. 

There is no independent evidence available to the Division to confirm what [*name of CEO] actually said.  The Division has noted that the Company did publish a clarification announcement on [*day *month *year] following publication of the article but did not specifically address the statement referred to in this letter attributed to [*name of CEO].

In the submissions received in response to our enquiries the Company has taken the position that [*name of CEO]’s estimation of a gross profit margin of [*]% was allegedly a reflection of the gross profit margin for the year end [*day *month *year] as indicated by the Results Announcement published on [*day *month *year].  The gross profit margin for the financial year ending [*day *month *year]  was approximately [*]%, which represented a decrease from [*]% in the financial year ending [*day *month *year].  

The Company also submits that the mere increase in the orders received by the Company for the first quarter of [*year] as compared with the same period in [*year] could not determine the total performance of the Company as the latter would have to take into account various other factors including costs, expenses and liabilities of the Company.  Therefore, the increase in orders received alone did not amount to price sensitive information.

From a regulatory standpoint we have two concerns.  First, it is noted however that no reference at all was made to the order book in the Management Discussion and Analysis for the Interim or Final Results disclosure for [*year].  The absence of this information required by paragraph 32(3) of Appendix 16 to the rules gives rise to concerns as to the accuracy and completeness of the information provided to shareholders. 

Second, in our view, the positive forward looking statement made by [*name of CEO] could be viewed as conveying a change in the management’s expectations as to the performance of the Company in [*year] and thus could potentially be price sensitive thus giving rise to the possible application of the continuing disclosure obligations under Rule 13.09. 

Nevertheless, having considered all of the materials available, and the absence of any reaction in the market but without accepting all of the submissions made by the Company in relation to this matter, the Division has decided not to take any further action.  However, the Division is of the view that it is appropriate that the following guidance may be useful to improve the Company’s corporate governance practices in the future.

Guidance

1. Rule 2.13 creates a specific and clear obligation of care to provide shareholders and investors with information that is accurate and complete.  The circumstances of this case give rise to two issues of concern relating to compliance with this obligation.

2. First, it is clear that the compass of this obligation extends to the requirements of Appendix 16 to the rules which prescribe minimum standards to be applied in the disclosure of financial information.  In this regard we would draw your attention to paragraph 32(3) which requires that the state of the group’s order book and prospects for new business should be included in the management discussion and analysis section in the issuer’s annual report.  We would urge the Company and its management to consider carefully and to comply with the requirements of Appendix 16 in the future in the preparation of its periodic financial reports.

3. Second, in a similar vein, we note that the clarification announcement published on [*day *month *year]  did not contain any reference to the statement made by [*name of CEO] which gives rise to regulatory concern.  In our view, reference to this information should have been made in the clarification announcement particularly given that subsequently [*name of CEO] felt comfortable in making reference to it in his interview with the financial media.

4. As a matter of principle, relevant information concerning an issuer which is subject to the general disclosure obligation must be disclosed evenly and in a manner compliant with the Listing Rules.  In this regard, the Company’s attention is drawn to Rule 13.09 of the Listing Rules and the accompanying notes, the Guide on the Disclosure of Price-Sensitive Information (the “Guide”) (which can be accessed on the Exchange’s website), and the regulatory comments made by the Exchange from time to time in relation to the timely and orderly disclosure of price-sensitive material to the market as a whole.  

5. Paragraph 6 of the Guide gives a list of examples of events which can affect prices and market activity, including comments on the prospects for future earnings or dividends, and the release of any projected profits of the group by issuers or their directors.  However, the list is by no means exhaustive.

6. The Company’s attention is also drawn to the press release of the Exchange published on 11 September 2006 (accessible from the Exchange’s website) concerning issuers’ obligations on the release of price-sensitive information including profit forecasts, and the mode of dissemination.

7. To facilitate directors’ consideration of Rule 13.09 implications of a piece of information to hand, the directors are urged to ensure that appropriate mechanisms are put in place to alert directors to their obligations to consider and arrive at a judgment whether a piece of information at hand requires disclosure by an announcement under the rule and ensure that disclosure of price sensitive information is made to the Exchange and the market in the prescribed and timely manner.

8. Precisely what will constitute price-sensitive information will vary from company to company, depending on a variety of factors such as the company’s size, developments in its recent past and activity in its sector.  Market sentiment about a sector can also affect the price sensitivity of an item of information.  It is not possible to set out a formula for identifying price sensitive information that will cover all possible permutations and situations.  Necessarily judgment of the Company and its directors will be required, and where appropriate, with assistance and advice from their advisers in arriving at the judgment.  In our view, directors of the Company should be able to assess whether an event or information known to them would have a significant effect on future reported earnings per share, pre-tax profits, borrowings or other potential determinants of the Company’s share price.  

9. In particular, the Division believes in exercising their judgment, the Company and its directors should remember that in general, the more specific the information, the greater the risk of it being potentially price-sensitive; and for that reason, the Division is of the view that companies should not disclose specific data, least of all financial information such as sales and profit figures, to selected groups rather than to the market as a whole. 
10. Where appropriate, the Company should consult its professional advisers who can assist in determining whether information is price-sensitive and advising on related matters.

11. Generally, whilst relationships with the press and other media often contribute to a well-informed market, it is important that there be careful management in instances where potentially price-sensitive information is involved.  Issuers are encouraged to communicate with investors but all such communications must be made in a manner compliant with the Listing Rules.  Selective dissemination of material information to the media should be avoided.  The Company may provide indicators of its future direction through regulatory announcements, interim and/or annual reports.

12. If this has not yet been done, it is advisable that the Company:

(a) puts in place a communications policy and procedure to govern systematic dissemination of potentially price sensitive information;  such procedure may include establishing a list of the types of information which is likely to be price sensitive for the Company, with periodic review to ensure that the list is kept up-to-date, clearance with a compliance officer before disclosure of information, and clearly defining the responsibility for communication with parties outside the Company; and

(b) considers making its internal policies on communication known outside the Company, as this could be a useful tool to assist issuers in withstanding pressure to disclose prematurely confidential price-sensitive information.  In this regard, your attention is drawn to paragraph 14 of the Guide.

13. In dealing with analysts and press briefings, we would recommend that representatives of the Company authorised to communicate with the media:

(a) prepare thoroughly before attending the briefing, establish ground rules for press/analyst interviews beforehand, work out in advance the information which the Company wishes to disseminate and what the key messages are; 

(b) give a “no comment” answer where journalists are pressing for unannounced price sensitive information, particularly when confronted with questions by journalists about rumours circulating in the market.  Your attention is drawn to paragraphs 29 and 30 of the Guide which provide some guidance on how to handle questions from reporters;

(c) ensure that what is disclosed is not unpublished price-sensitive information when making forward looking statements in relation to the financial performance of the Company; and

(d) record details of what is disclosed or discussed in the press/analyst interview (such as by way of recordings or detailed attendance notes) so that a reliable source of information is available to the Company in case of misreporting or when further clarification is needed.

14. If there had been any significant misreporting in the financial media, the Company should issue a clarification announcement in terms required by Rule 13.09(1) of the Listing Rules and, if necessary, seeking a suspension of trading in the Company’s securities until the announcement is made to avoid the creation of a false market (i.e. a market in which trading is based on a materially misleading impression of the Company’s circumstances or performance).  We have already noted that in this case a clarification announcement was made but that in our view significant information was absent from that announcement which should have been included.

Invitation to Comment

We invite the board of directors of the Company to comment on this letter if they wish.  Your submission, together with this letter, will be placed on the Company’s compliance file.  No further action will be taken in respect of this matter which is now considered closed.

Publicity

We wish to inform you that, at an appropriate time, the Division may, in the discharge of its regulatory function, publicize certain facts and guidance given in this letter.  This would be done on an anonymous and redacted basis, to explain our views on the issues raised by this case for the benefit of the market as a whole.  If such disclosure is made it may be published on our website and in our quarterly publication “Exchange”.  
Yours faithfully,
For and on behalf of

The Stock Exchange of Hong Kong Limited

[Signed]

[Authorised Signatory]
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