HKEx LISTING ENFORCEMENT GUIDANCE LETTER

Cite as HKEx-LEGL06-08 (December 2008)
[This guidance letter is withdrawn, as Rules 13.09(1)(a) and (c) were repealed with the implementation of Part XIVA of the Securities and Futures Ordinance which imposes a statutory obligation on listed corporations to disclose inside information, with effect from 1 January 2013.]
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[*Date]

[Name and Address of Listed Issuer]

Dear Sirs, 

[Name of Listed Issuer]  (the “Company”)

Announcement on the Company’s website dated [*day*month*year]
No Further Action: Guidance

We refer to earlier correspondence concerning the captioned matter resting with the letter (with enclosures) from [*name of solicitors] on behalf of the Company to the Division dated [*day*month*year].

Materials Reviewed

The Listing Division (the “Division”) refers to the following materials which have been reviewed:

1. Company's announcement dated [*day*month*year] as appeared on the Company’s website (the “Statement”) in the morning on [*day*month*year]; 

2. Company’s announcement dated [*day*month*year] posted on the HKEx website in the evening on [*day*month*year] and appeared in newspapers of [*day*month*year]; 

3. [*Name of investment bank] published Comment on the Company entitled [*Heading]  dated [*day*month*year] and [*Name of financial information provider] reporting on the Company also dated [*day*month*year]; 

4. Company’s various letters to the Division in the course of [*day*month*year], and 

5. Submissions from [*name of solicitors] on behalf of the Company to the Division dated [*day*month*year], [*day*month*year], [*day*month*year] and [*day*month*year].

6. The Exchange’s record as to the trading of shares of the Company on [*day*month*year] and [*day*month*year].

Thank you for the information and materials provided by the Company which enables the Division to have a clearer understanding of the matter.

Facts

1. Before [*time] on [*day*month*year], the Statement appeared on the Company’s website disclosing inter alia, that: 


(1) the Company has appointed [*name of investment bank] to advise it in relation to the potential disposal of [*certain area of its business] ; and 

(2) further announcements will be made in relation to the progress of any potential disposal as and when appropriate.

2. At around [*time] the same day, [*name of financial information provider] reported on the Statement and provided further coverage of the Statement at around [*time].

3. At around [*time], [*name of investment bank] also issued a commentary report on the potential disposal disclosed in the Statement.
4. Both the price and trading volume of the Company’s shares surged from the commencement of the morning trading session on [*day*month*year].

5. Around [*time] on [*day*month*year], after being alerted to the above matters referred to at 1 to 4 above, the Division made telephone enquiries with the Company in particular as to whether the Company considered the information contained in the Statement constituted price sensitive information under Rule 13.09(1) of the Listing Rules and if so, whether a trading suspension might be necessary (pending publication of an announcement disclosing the price-sensitive information).  The Company replied that it did not regard the Statement price-sensitive requiring disclosure under Rule 13.09 but would consider the matter further and revert to the Division later the day. 

6. At around [*time] on [*day*month*year], the Division received the Company’s request for suspension of trading of the Company’s shares from [*time] pending announcement of the potential disposal of [*certain area of its business].  In reply to the Division’s request for clarification of the basis for the suspension request, the Company indicated that it did not consider the information of its intention to dispose of [*certain area of its business] price sensitive information; that however the Board of Directors considered it prudent to request a trade suspension.  Following further communications, the Company subsequently withdrew the trade suspension request.  Share trading was not suspended for any period on [*day*month*year].

7. There was unusual trading in the Company’s shares on [*day*month*year] as summarised below:  
	Date
	Closing Price
	Trading Volume
	Value of Trading

	[*day

*month]
	
HK$[*no.]
	[*Number]
	

	[*day

*month]
	
HK$[*no.]


([*no.]% up)


	[*Number] 
	HK$[*value]
[*no.]times 10 days average



	
	Day High

HK$[*no.]
([*no.]% max change)
	Day Low

HK$[*no.]
	
	


8. After [*time] on [*day*month*year], the Division notified the Company of the need to publish an announcement under Rule 13.10 of the Listing Rules in respect of the unusual share trading on that day.  Later that evening, the Company published on the Exchange’s website (and in newspapers the following day), [*day*month*year] an announcement confirming that save for the matters disclosed in the Statement, the Company was not aware of any reasons for the increase in the price and trading volume of the Company’s shares on [*day*month*year].  

9. On [*day*month*year], price of the Company’s shares reached as high as HK$[*no.] per share and closed at HK$[*no.] with heavy trading.

10. The Company denies a breach of Rule 13.09 and submits that no disclosure obligation has arisen under that rule in respect of the information in the Statement.  
Comment

At the outset we would state, for the avoidance of doubt, that the Division recognizes that in commenting on the facts of this case, we do so with the benefit of hindsight and that we are in possession of information now in terms of tangible market reaction that was not available to the Directors when they made their decision.

We have very carefully considered the materials available and the submissions made by the Company through its lawyers.  The issue is whether the continuous disclosure obligation was triggered by the disclosures on the Company’s web-site on [*day*month*year]. The Division notes the Company’s submission that it took into account advice from external lawyers in arriving at its decision that the obligation to make a regulatory announcement under the continuous disclosure obligation had not arisen.  The action taken by the directors in seeking external advice was correct in our view and we do not challenge the good faith of the decision which was taken.

However we are aware from the Company’s submissions that the directors were at the relevant time aware of positive market sentiment towards transactions involving [*type of] assets as evidenced by the minutes of the board meeting on [*day*month*year] when the directors agreed to take further steps to explore the potential disposal that “there was a great deal of interest in recent months from the investment community for [*type of] assets”.   

We recognize that ultimately the decision as to what should be disclosed in the context of the business of a particular Company lies with the judgment of the directors who must also take responsibility for the scope and timing of information given to shareholders and investors. It is our considered view nevertheless that sufficient weight may not have been attached to the potential impact of the sentiment factor on trading activity in the Company’s shares when the decision was being taken by the directors as to whether disclosure was required.  We would stress that information need only be potentially price sensitive in order to trigger the disclosure obligation. 
In our view given the positive market sentiment and the directors’ knowledge of that fact, it is not unreasonable or remote to characterize the statements published on the Company’s web-site as being capable of creating a reasonable expectation that it may materially affect the price and volume of trading in the Company's shares.  We are fortified in this view by the actual significant price and volume movements experienced in the Company’s shares on [*day*month*year] but as stated above we do recognize that this information was not available to the Directors when they made their decision.  

In our view, given the factors known to the directors at the material time, the prudent course should have been either to keep the matter confidential (subject to the possible exceptions referred to in the notes to rule 13.09) or publish a regulatory announcement. 

Action 
Having considered the materials we have decided to take no further action in relation to this matter.  In coming to this decision, the Division has taken into account the relevant circumstances including the fact that the directors of the Company did consider the issue and in arriving at the decision, the Company had taken external advice on the issue and the absence of any repetition of these events.

However, it should not be inferred from this decision that the Division necessarily accepts all of the submissions made by the Company or that their actions in this case were, in our view, compliant with the listing rules.  In other circumstances the facts of this case could give rise to disciplinary proceedings.

We do believe however that the following guidance should be offered in order to inform the future performance of the Company in relation to its continuous disclosure obligations. 

Guidance

1. The core principle is that there must be fair and simultaneous disclosure of information which falls into any of the three limbs of rule 13.09.  Precisely what will constitute information discloseable under this provision will vary from company to company, depending on a variety of factors such as the company’s size, developments in its recent past and activity in its sector.  Positive market sentiment towards a particular industry or business in which the issuer is interested is we suggest one relevant factor for consideration.

2. The maintenance of confidentiality in the handling of potentially price sensitive information is a key concept in the application of this rule.  Rule 13.09 and the notes stress the importance of confidentiality and we would urge the directors to carefully consider the principles set out therein.  The notes to the rule do however recognize that there may be some limited circumstances where disclosure of potentially price sensitive information to external or third parties may be necessary. Such circumstances may include, for example, disclosure under compulsion of law or during contractual negotiations subject to strict controls on its dissemination. However, even in circumstances where publication of a rule 13.09 announcement may be deferred whilst confidentiality is maintained, the loss of confidentiality can give rise to an immediate disclosure obligation.  

3. In general, regular and continuous communication with investors and its shareholders providing update information as to the Company’s business development, performance and affairs is strongly encouraged.  This not only will enable investors to make informed investment decisions on timely basis, it should also assist in boosting the confidence of investors and shareholders in the Company’s transparency and quality of management.  In our view, the continuous disclosure obligations in the listing rules should be regarded as a floor rather than a ceiling and issuers are to be encouraged to develop a constructive dialogue with the market, as a whole, through regulatory announcements. 

4. The Directors are also encouraged to consider the guidance provided by the Exchange regarding rule 13.09 compliance in the following publications: 

(a) the Guide on Disclosure of price-sensitive information: the Guide states clearly the guiding principles as to when price-sensitive information should be disclosed; and

(b) the Exchange’s announcement of 11 September 2006 which contains further clarifications of obligations of listed issuers on the release of price-sensitive information.  

Both publications are available on the Exchange's web-site in both English and Chinese.

5. Disclosure of information which is price-sensitive or may potentially be price sensitive must be made in the manner prescribed by the listing rules in our view.  If there is any doubt whatsoever, as there was in this case, a regulatory announcement should be made.   

Invitation to Comment

We invite the board of directors of the Company to comment on this letter if they wish.  Your submission, together with this letter, will be placed on the Company’s compliance file.  No further action will be taken in respect of this matter which is now considered closed.

Publicity

We wish to inform you that, at an appropriate time, the Division may, in the discharge of its regulatory function, publicize certain facts and guidance given in this letter.  This would be done on an anonymous and redacted basis, to explain our views on the issues raised by this case for the benefit of the market as a whole.  If such disclosure is made it may be published on our website and in our quarterly publication “Exchange”.  
Yours faithfully,
For and on behalf of

The Stock Exchange of Hong Kong Limited

[Signed]

[Authorised Signatory]
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