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Cite as HKEx-LEGL08-09 (February 2009)
[This guidance letter is withdrawn, as Rules 13.09(1)(a) and (c) were repealed with the implementation of Part XIVA of the Securities and Futures Ordinance which imposes a statutory obligation on listed corporations to disclose inside information, with effect from 1 January 2013.]
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[*Date]

[Name and Address of Listed Issuer]

Dear Sirs 

[Name of Listed Issuer] (the “Company”)

Rule 13.09 of the Listing Rules

No Further Action: Guidance

We refer to earlier correspondence concerning the captioned matter resting with your letter dated [*day *month *year].

Materials Reviewed

The Listing Division (the “Division”) refers to the following materials which have been reviewed:

1. the Company's announcement dated [*day *month *year] (the “Announcement”) in relation to a placing of existing shares (the “Placing”) and subscription of new shares (the “Subscription”) under general mandate;

2. a research report published by [*name of investment bank] dated [*day *month *year] (the “Research Report”) containing details in relation to the Company’s intended investment in [*details of investment project] (the “Project”); and 

3. submissions from the Company to the Division dated [*day] and [*day *month *year], [*day *month *year] and [*day *month *year].

Thank you for the information and materials provided by the Company which enabled the Division to have a clearer understanding of the matter.

Facts

1. At the Company’s request, trading in the Company’s shares was suspended from [*time] on [*day *month *year], pending the release of an announcement in relation to a top-up placing of shares of the Company which may be price-sensitive in nature. 

2. At around [*time] or [*time] on [*day *month *year] (before publication of the Announcement), [*name of individual], an assistant manager in the Company’s Investor Relations Department, received telephone enquires from [*name of individual], an analyst of [*name of investment bank] (the “[*relevant] analyst”) regarding the Project. [*Name of individual] disclosed certain information regarding the Project to the [*relevant] analyst. 
3. Shortly thereafter, at [*time] on [*day *month *year], the Company published the Announcement in relation to the Placing and the Subscription.  The Company stated in the Announcement that it intended to use the net proceeds from the Subscription for the intended investment of [*details of investment project] (i.e. the Project) [*portion of letter purposely omitted].

4. On the same date (i.e. [*day *month *year]), [*name of investment bank] published the Research Report which provides details of the Project [*portion of letter purposely omitted]. The report also made reference to the Placing and the fact that the proceeds would be used to invest in the Project.
5. The Company admits in its submission dated [*day *month *year] that [*name of individual] has, without any authorization or consent from any member of the board of directors and senior management, disclosed certain background information regarding the Project to the [*relevant] analyst. However, the Company does not agree that [*name of individual] has divulged price-sensitive information to the [*relevant] analyst before the publication of the Announcement as the Company believes that the [*relevant] analyst had already obtained the information from other sources before he contacted [*name of individual], and [*name of individual] made no mention of the share placement whatsoever.  
Comment

We have considered the materials available and the submissions made by the Company. 
From a regulatory standpoint, the Division is concerned that information which might have fallen within the ambit of Rule 13.09(1) was disseminated by the Company in an uneven manner. Despite the fact that dissemination was made during trading suspension, such dissemination would place those persons in receipt of the disseminated information prior to its publication in a privileged dealing position. This act was in our view inconsistent with the principles of fair and even disclosure of potentially price-sensitive information, and the general principle of fair and equal treatment of all the Company’s shareholders as set out in Rule 2.03(4).

The Division notes the Company’s submission that some of the information disclosed by [*name of individual] was already in the public domain. However, the evidence provided by the Company suggests that such information was published in the websites of certain [*State] authorities and was not generally available to investors in Hong Kong.  The Company should also note that whilst a piece of information on its own may not be price-sensitive, it may together with other information (in this case, the imminent Placing) cumulatively constitute price-sensitive information. 
There is no independent evidence available to the Division to confirm what information was actually disclosed by [*name of individual] to the [*relevant] analyst at the material time. We are also concerned that inconsistent submissions have been provided by the Company to the Division during our investigation in this matter.

[*portion of letter purposely omitted]
[*portion of letter purposely omitted]
[*portion of letter purposely omitted]
Nevertheless, having considered all of the materials available, the Division has decided not to take any further action on the matter. However, the Division is of the view that it is appropriate that this guidance letter be issued to you.  

In coming to this decision, the Division has taken into account the remedial measures taken by the Company to improve its internal controls procedures, such as the training provided to, and continuous training to be provided to, staff members in the Investor Relations Department, and the circulation of reminder letters to its staff reiterating the importance of the Company’s policies on information disclosure.  The Division also notes that [*name of individual] is no longer working in the Company’s Investor Relations Department after the event in question.

It should not be inferred from this decision that the Division necessarily accepts all of the submissions made by the Company.  In other circumstances the facts of this case could give rise to disciplinary proceedings.

Guidance

1. As a matter of principle, relevant information concerning an issuer which is subject to the general disclosure obligation must be disclosed evenly and in a manner compliant with the Listing Rules.  In this regard, the Company’s attention is drawn to Rule 13.09 of the Listing Rules and the accompanying notes, the Guide on the Disclosure of Price-Sensitive Information (the “Guide”) (available in both English and Chinese from the Exchange’s website), and the regulatory comments made by the Exchange from time to time in relation to the timely and orderly disclosure of price-sensitive material to the market as a whole.
2. Paragraph 6 of the Guide gives a list of examples of events which can affect prices and market activity, including fund-raising exercises. However, the list is by no means exhaustive.

3. The Company’s attention is also drawn to the press release of the Exchange published on 11 September 2006 (accessible from the Exchange’s website at http://www.hkex.com.hk/news/hkexnews/060911news.htm) concerning issuers’ obligations on the release of price-sensitive information, and the mode of dissemination, and the letter dated 31 October 2008 from the Exchange to listed issuers concerning recent economic developments and the disclosure obligations of listed issuers (accessible from the Exchange’s website at http://www.hkex.com.hk/listing/gemsharelistdoc/20081031.pdf).

4. One of the guiding principles, as summarized in paragraph 4 of the Guide, is that information should be disclosed to the market as a whole and all users of the market have simultaneous access to the same information. It is important that price-sensitive information should not be divulged selectively outside the issuer and its advisers in such a way as to place in a privileged dealing position any person or class or category of persons.  It is the Division’s view that the principle requiring simultaneous access to information is infringed even if the selective disclosure takes place whilst trading in the company’s shares is suspended.

5. The maintenance of confidentiality in the handling of potentially price-sensitive information is a key concept in the application of this principle.  Rule 13.09 and the notes stress the importance of confidentiality and we would urge the directors to carefully consider the principles set out therein.  The notes to the rule do however recognize that there may be some limited circumstances where disclosure of potentially price-sensitive information to external or third parties may be necessary. Such circumstances may include, for example, disclosure under compulsion of law or during contractual negotiations subject to strict controls on its dissemination. However, even in circumstances where publication of a Rule 13.09 announcement may be deferred whilst confidentiality is maintained, the loss of confidentiality gives rise to an immediate disclosure obligation.

6. Generally, analysts play a constructive role in assisting the market in its understanding and valuation of issuers. Issuers are encouraged to assist analysts where possible in forming a view of their activities and trading prospects. Issuers should, however, have a clear policy about the extent to which analysts’ questions should be answered to ensure that all such communications are made in a manner compliant with the Listing Rules. Selective dissemination of unpublished price-sensitive information to analysts should be avoided.  The Company may provide indicators of its future direction through regulatory announcements, interim and/or annual reports.

7. We note that the Company has already put in place a communications policy and procedure to govern dissemination of potentially price-sensitive information. It is advisable that the Company reviews its procedure on a regular basis. Such procedure may include establishing a list of the types of information which is likely to be price-sensitive for the Company, with periodic review to ensure that the list is kept up-to-date, clearance with a compliance officer before disclosure of information, and clearly defining the responsibility for communication with parties outside the Company.

8. If this has not yet been done, it is advisable that the Company considers making its internal policies on communication known outside the Company, as this could be a useful tool to assist issuers in withstanding pressure to disclose prematurely confidential price-sensitive information.  In this regard, your attention is drawn to paragraph 14 of the Guide.

9. In dealing with analysts, we would recommend that representatives of the Company authorised to communicate with analysts and the media:

(a) decline to answer analysts’ questions where individually or cumulatively the answers would provide unpublished price-sensitive information. Your attention is drawn to paragraphs 24, 29 and 30 of the Guide which provide some guidance on how to handle questions from analysts and reporters; and 

(b) record details of what is disclosed to or discussed with the analysts (such as by way of recordings or detailed attendance notes) so that a reliable source of information is available to the Company in case of misreporting or when further clarification is needed.
Invitation to Comment

We invite the board of directors of the Company to comment on this letter if they wish.  Your submission, together with this letter, will be placed on the Company’s compliance file.  No further action will be taken in respect of this matter which is now considered closed.

Publicity

We wish to inform you that, at an appropriate time, the Division may, in the discharge of its regulatory function, publicize certain facts and guidance given in this letter.  This would be done on an anonymous and redacted basis, to explain our views on the issues raised by this case for the benefit of the market as a whole.  If such disclosure is made it may be published on our website and in our quarterly publication “Exchange”.  
Yours faithfully,
For and on behalf of

The Stock Exchange of Hong Kong Limited

[Signed]
[Authorised Signatory]
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