HKEx LISTING DECISION

Cite as HKEx-LD17-1 (September 2000) (Withdrawn in September 2009)
[The principle underlying this Listing Decision was codified in Main Board Rule 14A.31(7) in March 2004.]
	Summary

	Name of Parties
	Company A -
a listed company

Company B - 
a non wholly owned subsidiary of Company A

Company C - 
a company beneficially owned by the controlling shareholder of Company A

	Subject
	Whether a consultancy agreement qualified for the exemption provided by Rule 14.24(1) for consumer goods and services

	Listing Rule
	Rule 14.24(1)

	Decision 
	The agreement did not qualify for the exemption and would therefore be subject to the relevant provisions of Chapter 14 in relation to connected transactions


Summary of Facts

Company A was engaged, through Company B, in the development and operation of e-commerce business.

Company A proposed to enter into a consultancy agreement with Company C.  Under the agreement, Company C would provide consultancy and professional services to Company B in respect of the e-commerce business for a period of three years for a fixed amount. 

The consideration to be paid by Company A to Company C under the agreement represented more than HK$10 million and 3% of the net tangible assets of Company A as disclosed in its latest published audited accounts.

Company A submitted that, although the consultancy agreement constituted a connected transaction, it qualified for the exemption provided by Rule 14.24(1) of the Listing Rules for consumer goods and services and was therefore not subject to the disclosure or shareholders' approval requirements as stipulated in Chapter 14.

Analysis

The exemption provided under Rule 14.24(1) is in respect of "the acquisition or realisation of consumer goods or services by a listed issuer or any of its subsidiaries from or to a connected person of the listed issuer or any of its subsidiaries in the ordinary and usual course of business of that company on normal commercial terms".

The goods and services to be acquired by Company A under the consultancy agreement did not constitute consumer goods or services since, among other things, they were not of a type ordinarily supplied or rendered for private use.  Examples include utilities provided by a listed issuer to a connected person, meals consumed by a connected person at a restaurant owned by the listed issuer and the acquisition of groceries for its own use by a connected person from a listed issuer involved in the retailing of groceries.  Accordingly, the agreement did not qualify under the exemption.

Decision

The consultancy agreement would be subject to the relevant provisions of Chapter 14 in relation to connected transactions and in this case, disclosure and independent shareholders’ approval.

