HKEx LISTING DECISION

Cite as HKEx-LD27-3 (July 2001) (Withdrawn in September 2009)
[This Listing Decision is no longer applicable after the rule amendments in March 2004 to remove the ambiguity over aggregation of a series of transactions taken place before and after the publication of the last accounts or the issue of the last circular reporting a notifiable transaction.]

	Summary

	Name of Party
	Company A - a listed company

	Subject
	Notifiable transactions - aggregation

	Listing Rule
	Rules 14.04(5) and 14.10

	Decision
	Aggregation appropriate where "splitting" has occurred


Summary of facts

Company A had entered into a discloseable transaction in respect of which it had issued a circular to shareholders and completion had taken place.

Company A proposed to enter into a second transaction which, if considered in isolation, would amount to merely another discloseable transaction but which, having regard to all the circumstances of the case, gave the Exchange cause for considering whether to exercise its powers of aggregation.

If the second transaction was aggregated with the first, they would amount to a major transaction.  The second transaction would therefore be required to be made conditional on shareholders' approval pursuant to Rule 14.10 of the Listing Rules.

Company A submitted that the power to aggregate under Rule 14.04(5) should not be exercised where, as in the present case, it had already issued a circular reporting the first transaction.

Analysis

Rule 14.10 requires a major transaction to be made conditional on shareholders' approval.
Rule 14.04(5) provides that “the Exchange will normally aggregate a series of transactions that have taken place since either the publication of the last accounts or the issue of the last circular reporting a notifiable transaction, whichever is the later, and treat them as if they were one transaction if they were all completed within a short period of time or are otherwise related”.

Clearly the purpose of aggregation is to prevent a listed issuer from “splitting” an otherwise large transaction into two or more smaller transactions for the purpose of avoiding more onerous requirements of Chapter 14.

Rule 14.04(5) cites but one instance of where the power to aggregate may be exercised, namely where a series of transactions takes place, none of which is by itself a notifiable transaction resulting in the issue of a circular.

However, splitting can also occur, as in the present case for example, where a listed issuer attempts to "downgrade" what would otherwise be a major transaction into a series of discloseable transactions (each requiring the issue of a circular) so as to avoid having to seek shareholders' approval.  The power to aggregate is therefore exercisable by the Exchange whenever it has reason to believe that any splitting has occurred.

Having regard to all the circumstances of the present case, the Exchange believed that such splitting had occurred.  Accordingly, aggregation would be appropriate.

Decision

If Company A proceeded with the second transaction, it would be aggregated with the first transaction such that they would amount to a major transaction.  The second transaction would therefore be required to be made conditional on shareholders' approval pursuant to Rule 14.10.

