HKEx LISTING DECISION

Cite as HKEx-LD41-3 (November 2004) (Withdrawn in September 2009)
[The principle underlying this Listing Decision was codified in Main Board Rules 10.07(4) and 10.08(5) in July 2008.]
	Summary 

	Category

	Listing Decisions Series 41-3 (LD41-3)


	Name of Party 

	Company A and its subsidiaries (the “ Group”) - a Main Board listing applicant and presently listed on GEM


	Subject

	Whether Company A could issue further shares within six months of its listing on the Main Board?


	Listing Rules

	Chapter 1 of the Listing Rules; Rules 10.08; 10.07


	Decision

	Rule 10.08 applied to Company A’s listing on the Main Board, notwithstanding that its shares were listed on GEM before its proposed migration to the Main Board.

Based on the facts and circumstances of the case, Company A was granted a waiver of Rule 10.08 such that it would not be restricted from issuing shares during the first six months of its listing on the Main Board. A technical waiver of Rule 10.07 was granted to Company A for the sole purpose of allowing deemed disposals of the controlling shareholders’ shareholding interests upon issues of shares by Company A. 



	

	


SUMMARY OF FACTS
1.      
Company A was a company listed on the Growth Enterprise Market (“GEM”).  The listing application of Company A proposed a migration from GEM to the Main Board.  

2.    
In connection with its listing application, Company A sought to argue that Rule 10.08 had no application to Company A on the facts and circumstances of its case, to the effect that it should be free to issue further shares within the first six months of its listing on the Main Board; alternatively, Company A proposed that the restrictions under Rule 10.08 be waived based on the facts and circumstances of its case.  
3.      
The particular facts and circumstances of Company A’s case were as follows:- 
a.  
Company A would not raise any funds in this listing application on the Main Board. As such, the shareholders of Company A would not suffer any immediate dilution of their interests as a result of Company A’s listing on the Main Board.
b.   Since the shares of Company A were first listed on GEM, the controlling shareholders had not actively disposed their shareholdings in Company A; the decrease in their shareholding interests was attributable to dilutions as a result of various issues of consideration shares for the purposes of acquisitions.  Company A also demonstrated to the Exchange that the controlling shareholders of Company would not apply for waiver of Rule 10.07 in the present listing application.  
THE ISSUES RAISED FOR CONSIDERATION
4. a. 
Whether Rule 10.08 was applicable to Company A which was a company migrate from GEM to the Main Board?

                  Alternatively,

            b. 
Whether a waiver of Rule 10.08 would be granted to Company A on the facts and circumstances of the case?

APPLICABLE LISTING RULES
5.     

The opening paragraph of Chapter 1 of the Listing Rules provides that:

“The Rules Governing the Listing of Securities on The Stock Exchange of Hong Kong Limited apply to matters relate to those securities and issues with securities listed on the stock market operated by the Exchange other than the Growth Enterprise Market (“GEM”)[emphasis added].  This stock market is defined as the “Main Board in the Rules Governing the Listing of Securities on the Growth Enterprise Market of The Stock Exchange of Hong Kong Limited (the “GEM Listing Rules”).  All matters related to GEM and securities and issuers with securities listed on GEM are governed by the GEM Listing Rules.” 
6.      
The present version of Rule 10.08 was adopted on 31 March 2004.  Rule 10.08 provides that no further shares or securities convertible into equity securities of a listed issuer may be issued or form the subject of any agreement to such an issue within 6 months from the date on which securities of the listed issuer first commence dealing on the Exchange (whether or not such issue of shares or securities will be completed within 6 months from the commencement of dealing) except for the circumstances more particularly stated in the Rule.

7.  
Rule 10.07 (1) provides, among other things,  that the controlling shareholders of the issuer shall not in the period commencing on the date by reference to which disclosure of the shareholding of the controlling shareholders is made in the listing document and ending on the date which is 6 months from the date on which dealings in the securities of a new applicant commence on the Exchange, dispose of, or enter into any agreement to dispose of or otherwise create any options, rights, interests or encumbrances in respect of, any of those securities of the issuer in respect of which he is or they are shown by that listing document to be the beneficial owner(s).

ANALYSIS
Whether Rule10.08 was applicable to Company A?
8. 
The Exchange interprets the relevant restrictions on issue of new securities under Rule 10.08 to commence from the date of an issuer’s listing on the Main Board and such restrictions apply to all issuers newly listed on the Main Board irrespective of its previous methods of listing and whether the securities were previously listed on GEM or any other stock exchanges before their listing on the Main Board. 

9.      
This interpretation is in accordance with the opening paragraph of Chapter 1 of the Listing Rules which provides that the Main Board Listing Rules apply to issuers and their securities listed on the stock market operated by the Exchange other than on GEM. A listing applicant which intends to apply for listing of its shares on the Main Board must ensure compliance with the Main Board Listing Rules.  
Whether a waiver of Rule 10.08 would be granted on the facts and circumstances of the case of Company A?

10.
When considering whether to grant a Listing Rule waiver, it is the established practice of the Exchange to give due consideration to all relevant facts and circumstances in light of the underlying policy rationale of the Listing Rule in question.  In all cases the burden of proof is borne by the applicant.

11.  
The Exchange notes that the purpose of Rule 10.08 is to protect public investors by preventing dilution of their interests and changes in the shareholding structure of an issuer during the early stage of the listing of its shares. The Rule also effectively protects shareholders from being called upon by the issuer to contribute additional funding within the restrictive period.

12.      Rule 10.08 is based on the rationale that controlling shareholders should be expected to demonstrate their commitments to an issuer during the early stage of the listing of its shares on the Exchange.  Furthermore, an issuer is expected to have, at the time of the initial public offering, fully assessed its working capital requirements to meet major business developments and raised sufficient capital through its initial listing for such purposes. Any fundraising exercise by way of issue of shares shortly after listing will imply that the initial listing application was not well thought out.
13.    Applying these principles, in order for a waiver of Rule 10.08 to be granted by the Exchange, Company A must demonstrate to the satisfaction of the Exchange:-
a.   the commitments of the controlling shareholders to Company A; and

b. the interests of the shareholders of Company A were well protected.

14.   
Based on the facts and circumstances of the case, the Exchange noted favourably that the proposed listing was a migration from GEM to the Main Board by way of introduction which involved no fund raising and no new public investors would be subscribing for shares of Company A. Furthermore, Company A was able to demonstrate that the controlling shareholders had been committed to the company since the shares of Company A were first listed on GEM. Such commitment was also intended to continue after Company A’s listing on the Main Board through controlling shareholders’ undertakings to observe the restrictions in Rule 10.07 and not to apply for a waiver of Rule 10.07.  The Exchange, therefore, was in favour of granting a waiver of Rule 10.08 to Company A. A technical waiver of Rule 10.07 would also be granted to Company A for the sole purpose of allowing deemed disposals of the controlling shareholders’ shareholding interests upon issues of shares by Company A.

15. 
As the present grant of Rule 10.08 waiver and the consequential Rule 10.07 waiver to Company A was the first of its kind, the Exchange envisaged that other companies proposing to list on the Main Board and which presently have their securities listed on GEM may also apply for a similar waiver of Rule 10.08 and Rule 10.07. 
DECISIONS
16. Rule 10.08 applied to Company A’s listing on the Main Board, notwithstanding that its shares were listed on the GEM before its proposed migration to the Main Board.

17.   
Based  on  the  facts  and  circumstances  of  the  case,  the Exchange  considered  it appropriate to grant a waiver of Rule 10.08 to Company A such that it would not be restricted from issuing shares during the first six months of its listing on the Main Board. A technical waiver of Rule 10.07 was also granted to Company A for the sole purpose of allowing a deemed disposal of the controlling shareholders’ shareholding interests upon issues of shares by Company A.
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