HKEx LISTING DECISION

HKEx-LD42-1 (December 2004) (Withdrawn: September 2009)
[This Listing Decision is modified by Listing Decision HKEx-LD69-1.  In HKEx-LD69-1 the applicant was not required to prematurely release its parent’s guarantees for its banking facilities before listing.  Other methods for demonstrating an applicant’s financial independence may be acceptable.] 

	Summary 

	Category
	Listing Decisions Series 42-1 (LD42-1)

	Name of Party
	Company A and its subsidiaries (the “Group”) – a GEM Board listed issuer applying for a Main Board listing

	Subject
	Whether a listing applicant migrating from the GEM Board to the Main Board should be required to discharge existing shareholders loans in full on or before its date of listing in order to demonstrate its financial independence?

	Listing Rules
	Rules  8.04; 14A.65(4);  Part A of  Appendix 1, Paragraph 27A

	Decision
	The Exchange considered that all existing shareholders loans should be discharged fully on or before the date of listing in order to demonstrate that Company A is a financially independent Main Board listed issuer.


SUMMARY OF FACTS
1.     Company A is a company presently listed on the GEM Board and has submitted an application to list on the Main Board.  

2.     At the time Company A lodged its listing application, its substantial shareholders (the “Parent Group”), who in aggregate held more than 30% of the equity interest in Company A, had granted loans (the “Loans”) to the Group for the purpose of its general working capital.  The Loans were unsecured, interest bearing at banking rates, and according to the original repayment schedule were repayable a few months after listing. The Group had the right of early repayment before the repayment due date.  The aggregate loan amount outstanding represented more than 40% of the Group’s total borrowings and over 50% of its net assets as at the latest audited balance sheet date. If fully drawn down the aggregate loan amount would constitute approximately over 30% of the Group’s total debt and available facilities as at the latest audited balance sheet date.

THE ISSUE RAISED FOR CONSIDERATION

3.
Whether a listing applicant migrating from GEM to the Main Board should be required to discharge existing shareholders loans in full on or before its date of listing in order to demonstrate its financial independence?

APPLICABLE LISTING RULES 

4. Rule 8.04 requires “[B]oth the issuer and its business, in the opinion of the Exchange, be suitable for listing.”
5.
Part A of Appendix 1, Paragraph 27A of the Listing Rules requires a statement explaining how the issuer is satisfied that it is capable of carrying on its business independently of the controlling shareholder (including any associate thereof) after listing, and particulars of the matters that it relied on in making such statement.
6.
Rule 14A.65(4) provides that:-

“The following connected transactions are exempt from the reporting, announcement and independent shareholders’ approval requirements of this Chapter:

(1)        …

(2)        …

(3)        …

(4)       financial  assistance  provided  by a  connected  person, or  any company falling under rule 14A.13(2)(b)(ii), for the benefit of a listed issuer on normal commercial terms (or better to the listed issuer) where no security over the assets of the listed issuer is granted in respect of the financial assistance.”

THE ANALYSIS 
7.
When interpreting the requirements under Part A of Appendix 1,  Paragraph 27A of the Listing Rules, the Exchange normally requires an applicant to take into account the following:-

a. financial independence;

b. independent access to sources of supplies/raw materials for production;

c. independence of  production/operation capabilities; and

d. independence of access to customers and independent management.

8.
An applicant may be dependent on its controlling/substantial shareholders in one or more of these categories and the degree of dependence may be higher or lower in each category.  Where the degree of dependence on the controlling/substantial shareholders is excessive, this may translate into a concern about the suitability of a listing applicant for listing for purposes of Rule 8.04. 

9.
In this case, the Exchange was satisfied that the Group had presented a number of indicators that demonstrated that Company A was able to operate independently of the Parent Group. In particular, Company A had demonstrated to the satisfaction of the Exchange that it had adequate internal resources to repay the Loans and a strong credit profile to enable it to borrow, if necessary, to replace the Loans. 

10.
The Exchange noted that it is an established standard practice of the Exchange, well known to the market, that all listing applicants seeking listing on the Main Board, are ordinarily required, barring exceptional circumstances, to repay all outstanding loans due to, and release guarantees provided by, their controlling/substantial shareholders. This standard practice applies equally to cases moving from the GEM to the Main Board.   In considering whether a condition should be imposed to require Company A to repay the Loans to the Parent Group before listing, the Exchange did not see any grounds to vary the existing practice in this case.  The Exchange therefore considered that the Loans should be fully repaid on or before listing. 

11.
The arguments that the Listing Rules allow connected persons to provide financial assistance to the listed issuers on normal commercial terms (or better to the listed issuer) where no security over the assets of the issuer is granted in respect of the financial assistance, and exempt the financial assistance from reporting, announcement and independent shareholders’ approval requirements were not considered to be relevant to the consideration of financial independence in the present context.

THE DECISION

12.
Based on the above analysis and having regard to the material facts, it was decided that the Loans provided by the Parent Group should be fully discharged on or before the date of listing.
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