
HKEx LISTING DECISION

Cite as HKEx-LD43-4 (First Quarter of 2005; withdrawn: July 2009)
[This Listing Decision is superseded by Guidance Letter HKEx-GL6-09 to revise the administrative practices on accepting early filings of listing applications to facilitate IPO filings at different times of the year.]

	Summary

	Name of Parties
	Company  A -   a Main Board listing applicant

Company  B -   Company A’s Sponsor

	Subject
	Whether the Exchange should accept a new Main Board listing application for vetting where the application was filed prior to 15th February 2005, contained financial accounts for the years ended 31st December 2001, 2002 and 2003 and the six months ended 30th June 2003 and 2004, and the sponsor sought guidance from the Exchange in advance?

	Listing Rule
	Rule 9.03(3); Listing Decision 34-1

	Decision
	The Exchange exercised its discretion to accept the application for vetting.


SUMMARY OF FACTS 

1. Company B planned to submit, on behalf of Company A, a new Main Board listing application to the Exchange in January 2005.

2. Subject to approval of the listing application by the Exchange, Company A intended to update the financial information in the prospectus to include financial accounts for the years ended 31st December 2002, 2003 and 2004 prior to commencing its offering.  However, the accounts for the year ended 31st December 2004 would not be available in January in either audited or advanced draft form.  Company A had prepared accounts for the year ended 31st December 2001 and the six months ended 30th June 2003 and 2004 in accordance with the practices expected of Main Board listed companies.  

3. Given the decision set forth in Listing Decision 34-1 issued in April 2003, Company B sought guidance from the Listing Division as contemplated by Listing Rule 2.04.

THE ISSUE RAISED FOR CONSIDERATION

4. Whether the Exchange should accept a new Main Board listing application for vetting where the application was filed prior to 15th February 2005, contained financial accounts for the years ended 31st December 2001, 2002 and 2003 and the six months ended 30th June 2003 and 2004, and the sponsor sought guidance from the Exchange in advance?

APPLICABLE LISTING RULES AND PRACTICES

Background

5. The Main Board Listing Rules and the GEM Listing Rules each establish standards for documents to be filed in order for initial review of new listing applications to begin. The Listing Division has also established more detailed procedures for conducting the review of materials submitted prior to accepting an application for vetting.

6. The Listing Division has strictly interpreted the acceptance for vetting standards of the Listing Rules regarding accountants’ reports in order to ensure that the Exchange can commence its review of the prospectus immediately upon receipt of the listing application.  Therefore, it has ordinarily been the practice of the Listing Division to return Main Board listing applications to the sponsors when the applications do not contain financial statements relating to the third year of the track record period.  This practice is also reflected in Listing Decision 34-1 issued in April 2003.

7. The effect of the Listing Division’s practice has been to reduce significantly the number of applications received in the first two months of the calendar year – the period during which companies with financial years ended 31st December are preparing their accounts – and to increase significantly the number of listing applications received in late March and early April.  This pattern consequently causes the Exchange to experience an increase in the number of new listing applications vetted from March to June each year.

Main Board Listing Rules 

8. Main Board Listing Rule 9.03(3) provides, among other things, as follows:

‘If the Exchange considers the draft prospectus submitted with the Form A1 not to be in advanced form, the Exchange will not commence review of any documents relating to the application.  All documents, including the Form A1 and the initial listing fee, submitted to the Exchange will be returned to the Sponsor(s).’

9. Main Board Listing Rule 9.11 establishes the documents that must be lodged with the Exchange for initial review of new listing applications, and the appropriate times for such documents to be lodged.  

10. Main Board Listing Rule 9.11(2) includes among the documents that must be lodged together with the Form A1:

‘[T]wo copies of the audited profit and loss accounts and balance sheets of the companies which comprise or will comprise the group of the listed issuer for at least the first two completed financial years out of the three comprising the track record;’

11. Main Board Listing Rules 9.11(4) and 9.11(5) include among the documents that must be lodged at least 20 clear business days before the expected hearing date.


(4)
‘[T]wo copies of the advanced drafts of the accounts of the companies which comprise or will comprise the group of the listed issuer for the balance of the financial years or financial period(s) which make up the track record period;


(5)
where the listing document contains an accountants report, two copies of a draft of statement of adjustments relating to the accountants report;’

12. The Exchange previously published Listing Decision 34-1 in which if found that no figures were included in the draft prospectus for the third financial year of the track record period of a Main Board listing applicant the application would not be accepted for vetting.

THE ANALYSIS

13. Further to the enquiry from Company B the Listing Division reviewed its acceptance for vetting practices in an effort to reduce the administrative congestion experienced at certain times of the year while still ensuring that listing applications contain sufficient financial information for the Exchange to commence its review of the prospectus upon receipt.  As a result of this review, the administrative practices set forth below were adopted.

Administrative Practices

14. Main Board listing applications that include financial statements with audited figures for the first two financial years of the trading record period (e.g. 31st December 2002 and 2003) and audited or advanced draft figures for the latest financial year (e.g. 31st December 2004) comply with the standards of the Listing Rules and ordinarily would be accepted for vetting absent other concerns.


15. New listing applicants and sponsor(s) that are unable to comply with this standard may request the Exchange to accept their application for vetting on a discretionary basis, in light of the facts and circumstances of their case.  New listing applicants and their sponsors interested in obtaining such relief should contact the staff of the Listing Division for guidance before filing an advance booking form.  In accordance with its established practices, the Listing Division expects to consider all relevant facts and circumstances when deciding whether to exercise such discretion, including but not limited to :-

· whether the applicant and sponsor have made a demonstrable effort to comply with the requirements of the Listing Rules as set forth above in good faith;

· whether, at the time of filing, the Listing Division will have sufficient information to begin its substantive review of the new listing application; and

· whether the sponsor considers it to be beyond a reasonable doubt that the applicant will satisfy the requirements of Main Board Listing Rule 8.05, following the due diligence review performed by the sponsor pursuant to Chapter 3A and Practice Note 21of the Main Board Listing Rules.

16. In the event the Exchange agrees to accept an application for vetting by exercising its discretion, the Listing Division will issue a letter to the applicant’s sponsor.  New listing applications submitted that do not comply with the standards set forth above and which have not previously been granted relief by the Listing Division will ordinarily be returned to the applicant and sponsor.

17. While it is necessary to receive the 31st December 2004 results of the applicant either in audited or in advanced draft form to assess whether the issuer can meet the requirements of Rule 8.05, in view of the fact that Main Board Listing Rules 9.11(4) and 9.11(5) categorise such accounts as 20 day documents and in order to allow listing applicants a reasonable time to prepare the accounts for the year ended 31st December 2004, the Listing Division ordinarily will not require such figures to be included in materials filed with the Form A1 prior to 15 February 2005 when exercising its discretion as described above.

18. However, in such circumstances, in order to ensure the Listing Division receives sufficient financial information to begin its substantive review of the listing application, the Listing Division ordinarily will not exercise its discretion to accept a listing application for vetting unless the following information is submitted at the time of filing:

a. If the trading record of a Main Board listing applicant and its group companies is greater than three years, audited figures are expected to be included for each of the three financial years preceding the most recent audited balance sheet date (e.g. 31st December 2001, 2002, and 2003).  

b.       
If the trading record of the listing applicant and its group companies is three years or less and the applicant intends to apply for listing pursuant to Rules 8.05(3) and 8.05A, audited figures are expected to be included for relevant portions of the financial years ended 31st December 2002 and 2003 since the beginning of such trading record. 

c. In addition, financial statements as of a date within 230 days of the filing of Form A1 are also expected to be included in the materials filed to assist the Listing Division’s review of the application.  The figures may be in audited or advanced draft form.  As the Exchange expects the prospectus filed with Form A1 to include a period to period comparison of the applicant's financial results, comparative figures for the comparable period in the 2003 financial year are also expected to be presented in the financial statements.

19. All Main Board listing applications filed on or after 15th February 2005 would ordinarily be expected by the Listing Division to include financial statements for the year ended 31st December 2004. The figures may be in audited or advanced draft form.

20. New listing applicants and their sponsors choosing to file listing applications prior to 15th February 2005 without including financial information for the year ended 31st December 2004 would be notified that the Listing Division will request additional financial information at the time of the first comment letter in order to complete its assessment of listing eligibility regarding the year ended 31st December 2004.  Final processing of the listing application consequently may be delayed by a period commensurate with the time necessary for the final year-end figures to be produced and reviewed by the Listing Division.

21. Further to the requirements of Main Board Listing Rules 9.11(4) and 9.11(5), new listing applicants and their sponsors would also be notified that the Listing Division will only agree to schedule Listing Committee hearings on dates which fall at least 20 clear business days after the advanced drafts of the accountants report for the year ended 31st December 2004 have been received by the Listing Division.

22. The administrative practices would not affect the Exchange's well established position regarding Main Board Listing Rule 8.06.  In all cases of new listing applicants, the latest financial period audited by the reporting accountants and set forth in the final prospectus must not have ended more than six months before the date of the prospectus.
THE DECISION

23. Applying the Listing Rule standards and the administrative practices set forth above to the circumstances of the case, the Exchange exercised its discretion to accept Company A’s listing application for vetting.
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