HKEx LISTING DECISION

Cite as HKEx-LD48-1 (December 2005) (Withdrawn: September 2009)
[This Listing Decision is modified by Listing Decision HKEx-LD69-1.  In HKEx-LD69-1 the applicant was not required to prematurely release its parent’s guarantees for its banking facilities before listing.  Other methods for demonstrating an applicant’s financial independence may be acceptable.]  

	Summary


	Name of Parties 
	Company   A – a Main Board listing applicant and together with  its subsidiaries (the “Group”)
Parentco – the controlling shareholder of Company A 


	Subject
	Whether existing financial assistance granted by the controlling shareholder in the form of counter-guarantees under foreign currency denominated equipment lease agreements in favour of Company A should be permitted to continue after listing?



	Listing Rule
	Listing Rule  8.04;  Paragraph 27A of Part A of  Appendix 1


	Decision
	The Exchange determined that the counter-guarantees granted by the controlling shareholder were not required to be released at the time of listing of Company A’s shares  and could continue subject to Company A giving the following undertakings to the Exchange: 

· Company A would use its best endeavours to release all the counter-guarantees in an orderly manner at the earliest practicable time without delay, and in any event, not later than six months after the listing;
· Company A would make an announcement if any of the counter-guarantees could not be released upon expiry of the six-month period; and 
· Company A would adopt a policy of maintaining direct relationships with the banks and ensuring that no counter-guarantees would be required to be given by the controlling shareholder after listing with respect to the Group’s equipment lease arrangements.


SUMMARY OF FACTS
1. Prior to the listing of Company A, Parentco provided financial assistance to the Group in the form of counter-guarantees under foreign currency denominated equipment lease financing agreements in favour of three PRC banks. Company A proposed to continue with these counter-guarantees given by Parentco after listing because their immediate release were not feasible due to the complexity of existing arrangements and the PRC banks would need time to conduct due diligence on Company A for setting up a new credit file for Company A. 

2. Set out below was the usual structure of a leasing arrangement entered into between Company A and an independent lessor (i.e. not connected parties) which typically involved:

· guarantees required by foreign financiers would be given by PRC banks guaranteeing  the obligations of independent lessors and Company A under relevant lease arrangements so that a more favourable interest rate could be granted to such lessors;

· in turn, Parentco would provide counter–guarantees in favour of the PRC banks; and 
· the above arrangements enabled the Group to obtain preferential rates on leasing transactions entered into between the Group and the independent lessors.
3. In stating the case for the continuation of the counter-guarantees after listing, the sponsors submitted that:

            Undertaking from Company A
a. Company A would release all the counter-guarantees provided by Parentco without delay, and in any event, not later than six month after listing;

            b.
Company A would make an announcement if any of the counter-guarantees could not be released upon expiry of the six-month period; 
c. Company A confirmed that no new guarantee or financial assistance given by Parentco and its associates for the benefit of the Group beyond the listing date would be given for securing the Group’s future lease arrangements; 

Demonstration of the Group’s financial independence
d. it was submitted that the Group was not financially dependent on Parentco for its operations:

i. no counter-guarantees had ever been called upon by the relevant banks nor had the Group ever relied on Parentco to settle its liabilities under the lease arrangements;

ii. undrawn committed credit facilities available to the Group constituted more than 40% of the total committed credit facilities of the Group.  All these committed credit facilities had been provided on the basis of Company A’s creditworthiness;

iii. the PRC bank that provided over 60% of the guaranteed  amount had agreed in principle to release  the counter-guarantees provided by Parentco;

iv. the two remaining PRC banks had given verbally confirmed that they agreed in principle to release the counter-guarantees; and 

v. most of the assets of Company A were free from encumbrances and could be used as loan collaterals if necessary.

THE ISSUE FOR CONSIDERATION

4.
Whether existing financial assistance granted by the controlling shareholder in the form of counter-guarantees under foreign currency denominated equipment lease agreements in favour of Company A should be permitted to continue after listing?

APPLICABLE LISTING RULES OR PRINCIPLE

5. Listing Rule 8.04 states that:

Both the issuer and its business, in the opinion of the Exchange, be suitable for listing.

6.
Paragraph 27A of Part A of Appendix 1of the Listing Rules requires, among other things, a statement explaining how the issuer is satisfied that it is capable of carrying on its business independently of the controlling shareholder (including any associate thereof) after listing, and particulars of the matters that it relied on in making such statement.
THE ANALYSIS
7. Listing Decision HKEx-LD42-1 published in December 2004 categorised the ways in which an applicant might be dependent on its controlling/substantial shareholders and in each category the degree of dependence of an applicant on its controlling/substantial shareholders might be higher or lower.  Where the degree of dependence is excessive, this would translate into a concern on suitability for listing.  When reviewing the reliance issue, the Exchange ordinarily would consider the particular facts and circumstances of an applicant.
8. To ensure that a listing applicant is financially independent after listing,  it is well known to the market, as stated in HKEx-LD42-1, that all listing applicants seeking listing on the Main Board are required, barring exceptional circumstances, to repay all outstanding loans due to, and release guarantees provided by, their controlling/substantial shareholders. 
9.    Mindful of the practices mentioned above, the Exchange, however, took into consideration the following special circumstances:

a.
the undertaking and assurances given by Company A referred to in paragraphs 3a, 3b, and 3c above; 

b. the sponsor’s submissions that Company A could financially operate independently  from Parentco as referred to in paragraph 3d; 
c. the Exchange noted that part of the guarantees previously given by Parentco had recently been discharged by the banks upon full settlement of the respective loans and the banks had extended separate facilities lines to the Group; and 

d. Listing Decision HKEx-LD42-1 had not yet been published at the time Company A’s listing hearing took place.
THE DECISION
10. Based on the above analysis and the material facts, the Exchange considered that special circumstances existed in the present case to justify deviation from the established practice of requiring a full release of all forms of financial assistance from Parentco before listing.  

11. As such, the counter-guarantees from Parentco could continue after the listing of Company A’s shares  on the condition that Company A gave the following undertakings  to the Exchange:
· Company A would use its best endeavours to release all the counter-guarantees in an orderly manner without delay, and in any event, not later than six months after the listing;
· Company A would make an announcement if any of the counter-guarantees could not be released upon expiry of the six-month period; and 
· Company A would adopt a policy of maintaining direct relationships with the banks and ensuring that no counter-guarantees would be required to be given by Parentco after listing with respect to the Group’s equipment lease arrangements.
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