
24 January 2020  
Akeso, Inc. – Decision of the Listing Review Committee 

On 22 January 2020, the Listing Review Committee heard an application for a review of the decision of the 
Listing Committee, set out in a letter dated 23 December 2019, upholding the Division’s decision to return 
the listing application of Akeso,Inc. (the Company). 

Having carefully considered all the facts and evidence, and all the submissions (written and oral) presented 
by the parties, the Listing Review Committee decided to uphold the decision to return the Company’s listing 
application. 

We set out below the Listing Review Committee’s reasons for its decision. Please note that this necessarily 
represents only a summary of Listing Review Committee’s analysis, and does not purport to set out 
exhaustively the facts or address all of the arguments presented. 

1.    The Company is a biotech company applying to list on the Main Board under Chapter 18A of the 
Listing Rules. The Company’s application to list was submitted on 3 December 2019 by Morgan 
Stanley Asia Limited and J.P. Morgan Securities (Far East) Limited as joint sponsors (the Joint 
Sponsors). 
  

2.    The proposed timetable in the Company’s application set out a proposed issue date of the prospectus 
of 23 March 2020, and a proposed listing date of 2 April 2020. The application proof prospectus 
(Application Proof) included financial information covering the two years ended 31 December 2018 
and the six months ended 30 June 2019. 
  

3.    On 5 December 2019, the Listing Division returned the application under Rule 9.03(3)1 on the basis 
that the information submitted was not substantially complete. In summary, the Listing Division’s 
view was that the application did not include the requisite trading record, given the proposed listing 
date of 2 April 2020. The Listing Division also considered the application had been filed prematurely 
– by reference to paragraph 3.9 of Guidance Letter HKEX-GL56-13 (GL56-13), an application with 
an accountants’ report covering a period shorter than the trading record period (TRP) required under 
the Listing Rules would only be accepted if filed after the end of the most recent financial year of the 
applicant’s TRP, which in the Company’s case would be after 31 December 2019, given the listing 
date of 2 April 2020. 
  

4.    The Joint Sponsors acknowledge that a listing date of 2 April 2020 would require a TRP of the two 
financial years ended 31 December 2019, but submitted that the reference in the application to a 
listing date of 2 April 2020 was an error – a late change was made to this aspect of the proposed 
timetable due to marketing considerations, and regrettably no one involved noticed or appreciated the 
consequences of moving the intended listing date from a date in March to a date in April. Save for 
this, the intention had otherwise been for listing to take place by the end of March 2020. The last 
complete financial year of the TRP was accordingly intended to be 2018. In this regard, the 
application complied with paragraph 3.9 of GL56-13, save for the erroneous April 2020 listing date. 
  

5.    The Joint Sponsors noted that the Company would need to obtain a Rule 4.04(1) waiver but submitted 
that, as the intention was to list by 31 March 2020, the intention was also to apply for such a waiver, 
and there was no reason to believe that such a waiver could not be obtained. Reference was made to 
the relevant parts of Guidance Letter HKEX-GL25-11 (GL25-11). The Joint Sponsors accepted that it 
would not be possible to obtain such a waiver if the listing date was after 31 March 2020. 
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6.    The Listing Division accepted that, had the application specified a listing date in March 2020, rather 
than 2 April 2020, then the application would not have been returned. 
  

7.    The Joint Sponsors submitted that, in the circumstances, a decision to return the application: (a) 
involves disproportionate punishment, (b) runs contrary to policy, and (c) is inconsistent with the 
approach taken in other cases. Amongst other things, the Joint Sponsors referred to Listing Decision 
HKEX-LD120-2018, in which Company D’s application was returned in circumstances in which “the 
expected final prospectus date and the expected dealing commencement date are in April 2018”. The 
Joint Sponsors submitted that their case was distinguishable because, amongst other things, only the 
listing date (and not the final prospectus date) was outside the relevant timeframe. 
  

8.    The Joint Sponsors also submitted that their case involved a difference of just two business days (31 
March 2020 vs. 2 April 2020), that it was clear that the timetable was capable of amendment to 
accommodate a March 2020 listing, and that no other comparable return cases appear to involve such 
a short time differential. The Joint Sponsors submitted that the application viewed as a whole should 
be considered substantially complete, and not deemed to have failed to meet the requirements of 
substantial completeness solely due to a proposed listing date that could easily be brought forward. 
  

9.    The Joint Sponsors acknowledged that the inclusion of a proposed listing date of 2 April 2020 was 
inconsistent with either listing using a TRP of the two financial years ended 31 December 2017 and 
2018 and the six months ended June 2019, or making an application for a Rule 4.04(1) waiver, and 
that accordingly, as a result of the erroneous conclusion of a listing date of 2 April 2020, they had 
placed the Listing Division in an unnecessary and unusual position. However, the Joint Sponsors 
submitted that, in light of the exceptional nature of the circumstances, and the potential consequence 
for the Company and the Joint Sponsors of the application being returned, an opportunity should have 
been given to them to rectify the error – for example, the Listing Division might have called the Joint 
Sponsors to clarify the listing date – and the decision to return the application should accordingly be 
overturned. The Joint Sponsors submitted that they understood that, on at least one previous occasion 
in relation to the listing application of another company involving similar issues, the Listing Division 
had contacted the sponsors/company, and the listing timetable had been amended, without the 
application being returned. 
  

10.    The Listing Division submitted that there was no ambiguity on the face of the listing application 
regarding the proposed listing date of 2 April 2020, and that it was not the practice of the Listing 
Division to second-guess what was set out in the application. Accordingly, there was no basis to call 
the Joint Sponsors for clarification. 
  

11.    The Division submitted that there was no reason to excuse the error in the application because it only 
involved two days. The Listing Division adopted a bright-line approach, and had consistently done so 
in comparable cases involving returns. Whether or not such an approach should be changed, and 
whether or not the consequences of a return decision on applicants and sponsors are appropriate and 
proportionate, are matters of policy to be determined by the Listing Committee. There was no reason 
to adopt a different or exceptional approach in this case. 

Listing Committee’s decision 

12.    The Listing Committee decided to uphold the decision of the Listing Division to return the application 
for listing, as paragraphs 3.9 to 3.14 of GL56-13 set bright-line tests that an applicant must meet to be 
eligible for a waiver from the requirement of Rule 4.04 and the expectation held by the Company and 
Joint Sponsors that they would have been able to complete a listing by the end of March 2020 was a 
matter that was not verifiable at the time the Company submitted its listing application, and so the 
Listing Division was not, at that time, to presume that this would be possible. 

Listing Review Committee’s views 
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13.    The Listing Review Committee accepted that the Joint Sponsors were initially working on a timetable 
which envisaged a listing date in March 2020. This is confirmed by, amongst other actions, the 
commissioning of an interim audit of the Company for the nine months ended 30 September 2019. It 
was also feasible for the expected listing date to have been brought back to a date in March 2020. 
  

14.    At a late stage in the preparation of the submission of the application, it was decided to extend the 
expected date for listing to 2 April 2020. This decision appears to have been driven by allowing a 
greater period for marketing the issue. This decision was clearly not accidental but its implications 
were not appreciated at the time and to that extent it can be seen as an error. It also indicates 
shortcomings in the coordination and supervision of the application. 
  

15.    The sponsorship regime which was introduced in 2013 sought to ensure that an application made for 
listing is substantially complete when it is filed and in filing a sponsor undertakes to the Exchange to 
use its reasonable endeavours that all information provided to the Exchange is true, accurate and 
complete. The listing timetable is not a trivial matter and is generally subject to detailed discussion. 
Much flows from the determination of the estimated listing timetable, including the determination of 
the TRP and the financial information required to be included in the applicant’s listing document 
when the application is made. It also determines the conditions under which a waiver can be obtained 
from the Rule 4.04(1) to publish the two financial years, in the case of a biotech company, 
immediately preceding the issue of the listing document, which under the provisions of paragraph 
4.4(ii) of GL25-11 in turn requires the listing to take place within three months after the applicant’s 
latest year end. 
  

16.    The Joint Sponsors represented that it was a matter that could easily have been rectified through a 
discussion with the Listing Division, rather than simply returning the application with its implications 
to the Joint Sponsors of being “named and shamed”. Equally it would have been a straightforward 
matter for those supervising the application by the Joint Sponsors to have appreciated the impact of 
late changes to the expected listing timetable and made the necessary amendments. 
  

17.    Since the new sponsorship regime was introduced only nine applications, including the Company’s, 
have been returned because the financial information included in the listing application did not accord 
with the listing timetable. This indicates that sponsors generally understand the requirements of 
GL56-13, GL25-11 and the guidance letter it replaced. The Joint Sponsors argued that the timetable 
should be viewed “holistically” rather than centering on a single date, being the expected date of 
listing, and cited Listing Decision HKEX-LD120-2018 where both the prospectus date and the 
expected listing date were out of time. The Listing Review Committee disagrees. The critical date for 
the purpose of both GL56-13 and GL25-11 is the expected listing date and this is confirmed by 
Listing Decision HKEX-LD106-2017 in respect of Company E where the prospectus date fell within 
the period specified but the listing date fell outside it. 
  

18.    The Joint Sponsor sought to compare the Company’s application with that of CStone Pharmaceuticals 
(Stock Code: 2616) of which one of the Joint Sponsors was also a sponsor. This application was made 
before the end of the TRP and expected to include the audited figures for the nine months to 30 
September 2019. The CStone Pharmaceuticals’ application differed from that of the Company in an 
important respect: the expected listing date was a date before the end of March 2020. In its 
application, the sponsors alerted the Listing Division that it would be making an application for a 
waiver under paragraph 4.4(ii) of GL25-11. In this regard, its application clearly met all the 
conditions to which such a waiver was subject, unlike that of the Company. 
  

19.    There was also a debate on whether in the context of an application for a waiver from the provisions 
of Rule 4.04(1) the expected listing date was a bright-line test. It seems clear from the wording of 
GL25-11 that it is a bright-line test and the Guidance Letter gives no leeway in the interpretation of 
the requirement that “the applicant must list on the Exchange within three months after the latest year 
end”. Accordingly, it does not matter whether the expected listing date falls outside that period by one 
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day or many. 
  

20.    On its face the Company’s application did not qualify for a waiver of the requirements of Rule 
4.04(1). Without that waiver which would enable the applicant to omit the full financial information 
for its most recent financial year, an applicant is not permitted under the provisions of GL56-13 to 
submit its application in advance of the end of its latest financial year in its TRP. If it does so, 
paragraph 3.14 of GL56-73 makes it clear that its application will be returned. The provisions of 
paragraph 3.14 are unambiguous and all the Listing Division has done is to follow them. 
  

21.    Whilst, in the circumstances, the Listing Division undoubtedly could have chosen to call the Joint 
Sponsors to clarify the listing timetable rather than return the application, and even if one assumes 
that the Listing Division may have taken such an approach on a prior occasion in another case, the 
Listing Division was equally clearly under no obligation to make such a call, and was entitled to 
return the application for the reasons explained above. 
  

22.    Having considered all the evidence and submissions before it, the Listing Review Committee 
considers that the decision to return the listing application was an appropriate course for the Listing 
Division to adopt in the circumstances and the Listing Review Committee did not consider there to be 
compelling reasons to decide otherwise. The Listing Review Committee, accordingly, upholds the 
decision of the Listing Division and the Listing Committee. 
  

23.    Finally, in making its decision the Listing Review Committee wishes to make it clear that it does not 
imply any criticism or adverse finding of any kind against the Company, its management or its 
business. The hearing concerned itself only with the performance of its Joint Sponsors which had 
made the application on their own behalf for the review hearing. 

Decision 

24.    For the reasons summarised above, the Listing Review Committee decided to uphold the decision to 
return the Company’s listing application. 

Please note that decisions of the Listing Review Committee do not represent binding precedents, and do not 
constrain the discretion of or otherwise bind the Exchange or other committees (including without limitation 
the Listing Review Committee in respect of other matters). 

**** 

 

1 Rule 9.03(3) provides: “An applicant must submit a listing application form, an Application Proof and all 
other relevant documents under rule 9.10A(1), and the information in these documents must be substantially 
complete except in relation to information that by its nature can only be finalised and incorporated at a later 
date. If the Exchange decides this information is not substantially complete, the Exchange will not continue 
to review any documents relating to the application. All documents … submitted to the Exchange will be 
returned to the sponsor.” 
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