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FAX ND.: 2524 0149
Hong Kong Exchanges and Clearing Limited
12" Floor, One International Finance Centre
1 Harbour View Street, Central
Hong Kong

Altn:  Corporate Communicatians Deparimant
Dear Sirg,
Re: Combined Consultation Paper on Proposed Changes to the Listing Rules

Ernst & Young is pleased fo respond to the request of Hong Kong Exchanges and Clearing Limited (the
“Stoek Exchange”) for comments from the market regarding & number of substantive policy issues as well
as some minor amendments to the Main Beard Listing Rules and the Growth Enterprise Market Listing
Rules.

We have facused our discussions on those policy issues and miner rule amendments in the captioned
Consultation Paper which are more relevant o our role as suditors and reporting accountants, in
particular, paolicy lssue 3 relating to qualified accountants and peolicy issue 16 relating to the disclosure of
infermation in takeovers, Qur comments are based on our partners’ practicsl experiences derived from
their listed company engagemenis, Please refer to the attached executive summary and the appendix to
this letter for our comments.

We would be pleased to discuss our comments with you at your convenience.  For this purpose, pleass

do not hesitate to contact Ms Cecilia Ng, Technical Director (tel: , who would be pleased to
assist you in this regard. ‘

Yours faithfully, \ i

A et Toee ol Lt Yo il Liilley
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EXECUTIVE SUMMARY

Policy issue 3; Qualified accountants

Stock Exchange's proposal

The Stock Exchange proposes to remove the requirement for a qualified accountant frem beth the Main
Board Listing Rules and the Growth Enterprise Market Listing Rules.

Qur surmmary response

We do not agree with the proposal to remove the requirement for a listed issuer to employ a qualified
accountant, We consider that the Stock Exchange should keep the requirerment for the employment of a
qualified agcountant but amend the rules to provide greater flexibility to listed issuers so far as the
required accounting qualifications are concerned, We suggest that the existing sligibility requiremnent be
modified so that accountants with appropriate accounting qualifications may qualify for such a position.
We also suggest that the Stock Exchange may consider expanding the oversight rele of the audit
committee as set out in the Code Provisions of the Code on Corporate Governance Practices in the
Listing Rules so that the audit committee will be respansible for the oversight of the empleyment of the
qualified accountant, which is similar to the committes’'s existing rele in the oversight of the
appeintment/removal of auditors, with & view fo menitering the effective functioning of the role of the
gualified ageountant.

Flease refar io the appendiy for our detailed comments,

Policy issue 16: Disclosure of information in takeovers

Stock Exchange's proposal

The Stack Exchange proposes to codlfy its current practice of granting waivers {o listed iasuers fram strict
compliance with the rules conceming the pukiication of prescribed information on overseas listed target
companies in takeover situations such as hostile faksovers. The Steck Exchange proposes o allow
listed issuers to publish an initlal cireular including material public information of the target company
before sharsholders vote on the acyuisition; and then to publish a supplemental circular later when the
sted issuer is able to exercise control over the target company or gain access to the target company's
bovks and records, whichever is earlier,

Qur summary response

We agree in princigle with the concept of requiring the publication of a supplemental circular in takeover
situations where the listed issuer has difficulty in obiaining nen-public informatien of the offeree company
which is listed overseas. We also consider that the Stock Exchange should extend the scope of the naw
rules to includs 2l acguisition situations including those where the target company ig listed in Hong Kong.
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EXECUTIVE SUMMARY

We also suggest that the Stock Exchange should dispenge with the need to prepare an accountants'
report (with @ "true and fair view" opinien) on a target compdny which is listed on angther regulated,
regularly aperating, open stock exchange recognised for this purpose by the Stock Exchange. |n this
regard, we suggest that the Stogk Exchange sheuld make reference to the rules adopted in the United
Kingdom which aflow listed issuers to dispense with the need to provide an accountants' report with a
“frue and fair view" opinion fer acguisitions of listed companies {(whether listed Iocally or overseas). We
congider that the Stock Exchange should accept disclosurs of the published zudited financial statemants
of the target company {which is listed on an overseas exchanga recagnised by the Stock Exchange) for
the past three financial years together with, if avallable, the interim/quarterly report published subseguent
to the latest financial year end. If the target company will become & subsidiary of the listed issuer and
material adjustments nead to be made to the financial statements of the iarget company to achizve
consistency with the listad Issuer's accounting policies, the initial circular or supplemental sirsular should
include 2 reconciliation statement together with a report from the auditors or reparting accountants of the
listed isauer.

Please refer to the appendix for our detailad comments.
Miner rule amendment: Clarification regarding continuing eonnected transactions

Stock Exchange's proposal

The Stock Exchange proposes te clarify the rules regarding confinuing connected transactions o make it
clear that non-exempt continuing connected fransactions which are not subject to independant
shareholders' approval are also subject to the requirements in respect of a written agreerment and an
annual eap.

QUr summary response

We agree with the proposal, We also suggest that the Stock Exchange should consider making 2
further minor rule amendment to clarify the exact categories of continuing conneacted transactions which
are subject to the requirements of an annual review by auditors, as the existing wording of the relevant
rules is not very explicit in this regard.

Plegse refer fo the appendix for our detailed comments.
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Policy issue 3; Qualified accountants

Further detailed comments

Qualified accountant as a member of senior management .

In light of the impertance of corporate governance and the Increased complexity of financial accounting,
we beliave that qualified professional accountants centinue to play a key role in maintaining effective
financial reporting procedures and internal controls of listed issuers as well as ensuring compliance with
the Listing Rules with regard to financial reperting and other accounting-related issues. A gualified
aceountant has a particularly important role for companies in Mainland China where corporate and
accounting practices are undergeing rapid changes, and the need for a qualified accountant who
understands the often complex accounting and intemnal control requirements will be important.  Givan the
impartance of their role, qualified accountants would b expocted to be members of the senior
management of listed issuers In arder to ansure the affective functioning of {heir role.

We do not agree with certzin of the Stock Exchange's analyses in arriving at the cenelusien that it would
be appropriate to remove the requirement for a qualified accountant from the Ligting Rules. We do not
see sufficlent relevance of the additional checks and balances mentionad in the Cansultation Paper, such
as the investigative powsr of the new Financial Reporting Council, the assessment by new listing
spohzors, the oversight role of audit committees and the independent advice from external audgitors, to
justify the proposed remaoval of the requirement for fullHtime qualified accountants, given that the gualified
accountant plays an imperiant rale in the day-to-day management of the listed issusr, We appreciate
that the Stock Exchange may wish to provide greater flexibility to listed issuers to determine themselves
how to mest the listed issuers specific needs to maintain effective internal controls for proper financial
reporting; and that the Stock Exchange expects listed issuers to employ accountants with appropriate
qualifications and experience. Howaver, we consider that this would be best served by maintaining the
existing requirements inztead of leaving It to the deelsion of the llsted Issuets.  This will also ensure that
listed issuers/listing applicants (especially smaller closely-owned companies) will be clear as to the
Importance of employing a qualified acgountant, which otherwise might neot be the case, should the rules
be relaxed in this regard.  Furthermore, the Stock Exchange has recently proposed intraducing
mandatary quarterly reparting and accelerating financial reporting deadlines for Main Board issuers. By
proposing the remeval of the mandatory requirement for a qualified accountant, it appears that the Stock
Exchangs is conveying a confusing message o the market when gualified accountants are expected to
play a key role in assisting lisfed issuers to fulfil the proposed requirements in respect of periedic finzncial
reporting.

Therefore, we consider that the Stock Exehange should keep the existing rules which require that a listed
issuer must employ a qualified accountant at zll times on a full ime basis and that the gualifizd
accountant must be a member of senior management.

Furthermore, we consider that the Stock Exchange may consider expanding the oversight mole of the audit
committes as set out in the Code Provisions of the Code on Corporate Governance Practices (the “CG
Code") in the Listing Rules so that the audit committee will be responsible for the oversight of the
emplayment of the qualified accountant, which is similar to the committee’s existing rele in the oversight af
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the appointrment/removal of auditors as reguired by the CG Code, with a view to manitoring the effective
functioning of the role of the qualified accountant as envisaged by the Listing Rules.  We suggest that the
Stock Exchange may include another Code Provision in the CG Cade so that audit committee will be
responsible for reviewing the gualifications and experience of the qualified accountant and making
recommendation to the board on the employment and dismissal of the gualified accountant, and to
approve the remuneration and terms of engagement, and any guestions of resignation ar disrnissal of the
qualified accountant. The Stock Exchange may make appropriale transitional provisions so that the
zudit committee shall ratify the employment of qualifled accountants for existing listed issuers when the
new Listing Rules come into effect. If the board has taken a different view fram that of the audit
commitiee, the corporate governance report of the listed issuer as requirad under the Listing Rules must
include a statement from the audit committee explaining is recommendation and the reasen(s) why the
board has taken o different view from that of the audit committee regarding selection, employment,
resigration of dismissal of the qualified aceountant.

Eligibility

The existing rules alzo set out the eligibility of a gualifled accountant and require that such individual must
be a certified public accountant registered with the Hong Kong Institule of Certified Public Acepuntants
{tha "HKICPA") or a simllar body of accountants recognised by the HKICPA for the purpose of granting .
sxemptions from the examinatien requirement for membership of the HKICPA,

The Stock Exchange mentions in the Consultation Papér that criticisms over the existing rules regarding
qualified accountants include discrimination against accountants with aternative accounting qualifications
and the difficulty for Mainland companigs to identify and retaln a suitably gualified accountant who is a
member of the HKICPA. The existing requirement is somewhat rigid and depends te a large extent on
the HKICPA's policies regarding membership admission and recognition of overseas accounting bodies,
This may result In members of certain well-established agcounting bodies not being eligible o act as
qualifizd accountants for listed issuers,

The Stock Exchange alse mentions In the Censultation Paper that over the past several years an
increasing number of countries and jurisdictions have adopted or are in the process of adopting
International Financial Repeorting Standards (the “IFRSs") as their national accounting standards. The
Hang Keng Financial Repotting Standards bacame fully canvergad with IFRSs as from 1 January 2008
and the websife of the international Accounting Standards Board Indicates that nearly 100 countries
require, permit the use of or have & palicy of convergence with the IFRSs. These countries include the
warld's major stock markets in Evrope, the United Kingdom (the "UK"), Australia and the United States.
The Stock Exchange alsc nedes that, as accounting bedies in many jurisdictions ineluding Heng Kong
have adopted or are converging with the IFRSs, the Stock Exchange's previous premise that only
accountants with a specified qualification, such as membership to the HKICPA, are likely to have the
nacessary knowledge and skill has become much less distinet.  Given the glebal trend to converga with
the IFRSs and the Stock Exchange's initiative te atiract more overseas companies to list in Hang Kong,
we suggest that tha Stock Exchange should eensider amending the eligibility requirements for gualified
accountants so that accountants with appropriate accotnting qualificatians may qualify for such a pesition.
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Policy issue 16: Disclosure of information in takeovers

Furthar detailed comments

Requirements under the existing rules

Where a listed issusr acquires a company through an acquisition constituting a very substantial
acquisition ("VBA"), a reverse takeover or a major transaction under Chapter 14 of the Main Board Listing
Rules ar Ghapter 19 of the Growth Enterprise Market (*“GEM"} Listing Rules (the “GEM Listing Rules"), the
listed issuer is currently required to include in its cireular to sharehalders certain prescribed information an
the acquisition target so that sharehelders may vote on an informed basis,  Such prescribed information
includes an accountants’ report prepared in accordance with Chapter 4 of the Main Board Listing Rules
and Chapter 7 of the GEM Listing Rules. Our expetience shows that the difficulties faced by listed
issuers are often largely related to the preparation of accountants’ reports in full compliance with Chapter
4 of the Main Board Listing Rules and Chapier 7 of the GEM Listing Rujas,

Pursuant to rule 4,01(3) of the Main Board Listing Rules and rule 7.01(3) of the GEM Listing Rules,
aceountants’ reports are required to be included [n & ¢ireulzr issued in conneclion with a reverse takeover,
a VSA or a major transaction unless the company being acouired is_itself 3 listed company on the Main
Beard or GEM. Although the wording. in the ¢urrent Chapter 14 of the Main Board Listing Rules and
Chapter 18 of the GEM Listing Rules is not very explicit in this ragard, it is implied that if the acquisition
target is a campany listed in Hong Kong (either on the Main Board or GEM), there is ne nesd te include an
accountants' report in the circular under the rules (and therefore there is no need to apply for a waiver
fram the Stock Exchange).  Prior te the rule changes which came into effect on 31 March 2004, there
was a provision in the ald Chapter 14 of the Main Board Listing Rules stating that “the circular must
cenigin.,, an accountants' report en the business, company or companies belng acquired... unless it is a
listed company which is being acquired, in which case the inclusion of the last published balance sheet
and of three years' profits... taken from the published accounts of the company to be acquired, will
suffice”. Sueh an explicit provisian was deleted frem Chapter 14 of the Main Beard Listing Rules with
effect from 31 March 2004, The old Chapter 19 of the GEM Listing Rules also contained a provision
stating that “if the business, company ar companies being acquired is or are listed on the Main Board or
ah GEM, the published financial statements for the lasi 3 years may be included In the circular instead of
the ageguntants’ report and the Exchange will require that the fast announcement of interim results also
be included”. Again, such an explizit provision was deleted from Chapter 18 of the GEM Listing Rules
with affect from 31 Marah 2004, We could nat [ocate any explanation for such amendments in the Stock
Exchange's Consultation Paper on Proposed Amendmenis {o the Listing Rules relating to Carporate
Governance |=sues issued in January 2002 and the relevant consultation conclusions issued in January
2003. The Consultation Paper-on Froposed Amendments fo the Listing Rules relating to Corporate
Governanca lssues also did not set out the exact wording of any proposad new rulas; neither did the
relevant consultation conclusions. '

Pursuant to the existing Chapter 4 and Chaptzr 14 of the Main Board Listing Rules and Chapter 7 and
Chapter 18 of the GEM Listing Rules, accountants' reparts are requirad to be inzluded in a circular izzued
in connection with a reverse akeover, a VSA or a major transaction if the company being acquired i a
comparly listed ovarseas.
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Furthermere, pursuant to rule 4.08(1){a) of the Main Beard Listing Rules and rule 7.05(1)(a) of the GEM
Listing Rules, the accountants’ repert in a circular in connection with @ reverse takeover, a2 VSA or a major
transaction on the acquisition of a business, company or companies must includs “the results, for the
refevant peried, of the business which, or of the campany... in whese share capital an inferest, has been
acquired, agreed to be acquired or is proposed to be acquired since the date to which the latest published
audited accounts of the issuer have been made up; provided always that where any company in question
has not or will not become 2 subsidiary of the issuer, the Exchange may be prepared to relax this
requirament”. Therefere, it appears that, subject to the Stock Exchange granting a waiver, listed issuers
may not be requirsd to prepare an accountants’ report for an acquisition target if the target will not
b-écnme a subsidiary of the listed issusar.

Froposed codifleation of waivers and the implication for accountants' reports

We note that the Siock Exchange acknowledges that some listed issuers have faced diffieulties n
complying with the full disclosure requiremeants applicable o circulars where the offeree company is listed
overseas and there is no or limited access to non-public infermation on the offeres company (such as in
the case of a hosiile takeover), or there are legal restrictions in providing nonr-public Information to the
listed issuers, The Stock Exchange menticned in the Consultation Paper that it had previously granted
waivers in such circumstances and allowed listed issuers te publish an initial eireular including material
public information of the offeree company which was issued before shareholders voted on the acquisition:
and then to publish a supplemental circular later when the listed issuer is able to exercise control over the
afferes company or gain access to the offerse company's books and records, whichever is earlier.
Under the propesed new riles, the material publls information of the offeres company to be included in
the initial circular will include, ameng cther things, the published audited financial stalements of the
offeres company {(which wers audited by overseas auditors) in lieu of an accountants' report, together with
a qualitative explanation of the principal differances, if any, between the offeres company's accounting
standards and those of the listed issuer which may have a material impacst on the financial statemants of
the offeree company. The Stock Exchange propases to codify sush waivers and to set out in the
propesad new rules the clreumnstances under which a supplementat circular is allowed. The proposed
new rules require that the supplemental circular containg all the prescribed information under the Listing
Rules which has net been praviously disclased in the initial circular.

Our experience shows (hat the difficulties faced by %sted issusrs in gaining access o non-public
informatipn of the offeree company largely relate te financial informatien, in particular, the acgess required
for the audit of the offeree company's historical financial statements for the purpese of issuing an
accountants’ raport,  Although it is not explicitly stated in the proposed wording of the new rules sat autin
Appendix 16 to the Consujtation Paper, it appears that the supplamental circular will have to contain an
accountants' report ag required by Chapter 4 of the Main Beard Listing Rules or Chapter 7 of the GEM
Listing Rules if the inifial eircular does nat contain such a report.  As stated in the proposed wording of
tha new rules set out in Appendix 1€ ta the Consultation Paper, othar finangial information which might
slgo be affected by the unavailabilty of information of the offerge company includes the statement of
sufficiency of werking capitat of the enlarged group and the statemant of indebtedness of the enlarged
group.
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Suggested dispensation for an aceountants’ raport in certain cases

We suggest that the Stock Exchange should dispense with the need to prepare an accountants' report
(with a “trye and fair view" opinion) on a target company which is listed on another regulated, regularly
operating, open stock exchange recognised for this purpose by the Stock Exchange. Instead of an
accountants’ report, the Stock Exchange should accept disclosure of the published audited financial
staternents of the listed targst company for the past three financial years tagether with, if available, the
intetim/quarterly report published subsequent to the latest financial year end.  If the target company will
become a subsidiary of the listed issuer and material adjustments will nead to be made to the financial
statements of the target company to achieve consistengy with the listed issuer's accounting policies, the
initial cireular or supplemental circular should include a reconciliztion statement together with a repaort
from the audltors or raporting accountants of the listed issuer. Such report may be issued by a firm aof
gccountants which is not gualified under rule 4.03 of the Main Board Listing Rules or 7.02 of the GEM
Listing Rules (Le., certified public accountants who are qualified under the Professional Accauntants
Ordinance for appointment as auditors of a cempany and satisfy the relevant independence requiremnents)
hut which is aceeptable to the Steck Exchange {i.e., normally a firm having an international name and
reputation and being a member of recognised bedy of accountants).

As there would no longer be a need to prepare an accountants’ repart in the first place, any disadvantages
or problems brought about by the required inclusion of an accountants' report in & supplemental circulac
will be avoided. We would like to set out the principal reasons for our suggestions below:

1. There may not be any material adjustment that needs to be made o the financial statemants of a
target company, which is listed on 4n overseas stock exchange recognised for this purpase by the
Stock Exchange, to achieve coneistency with the listed Issuers accounting polleies. The insistance
on an accountants' report of the target company may only serve fo increase the listed issuet's costs
instead of providing additional value to shareholders,  Even when material adjustments are required,
a reconciliation statement together with a report from the auditors or reporting accountants of the
listed issuer will in substance provide the same information to sharshelders as an accountants’ report.

2. The supplemental gircular as suggested by the Stock Exchange s likely to be issued after the
acquigition is completed, and any additional information included in the supplemental circuiar will be of
no value to shareholders so far as the voting decision is concerned.  The additional infarmation will
therefore be mainly for inforfmation purposes, after the acquisiion has been completed. The
additional costs invelved in the preparation of Acesuntants’ reports may often be significant Buch
significant costs will not be worthwhile to the listed issuer and thus its shareholders when the benafils
conferred by such additional information are limited in aitustions invelving the acquisition of a targat
company which is listed on an overseas stock exchange recognised by the Stock Exchange.

3. Thers may be practical difficulties in furnishing a full aceountanis' report {with a "trug and fair view"
opinion) in 2 supplemental circular in certain situations, In takeover sltuations, the beard of direciors
as wall as gertain other members of senior management of the offeree company may FESign upon
completion of the takeover. The hew baard of directors of the offeree company wil noimally
comprise nominess from the listed issuer. Since none of the new board members was involvad In
the past management of the offeres company and the preparation af the histarieal financial
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statements of the offeree company, the new board may have difficulties in providing the necessary
approval on these past financial statements, which would be nzedzd by the reporting accountants for
the purpese of expressing an audit opinion In the accountants' report in respect of the results and
financtal position of the offerse company for the past three years, Fer offeree companies listed on
an overseas stock exchange recognised by the Stock Exchange, it appears to be umnecessarily
onerous to the new board members as the audifing and disclosure standards deployed in the
preparation of the published historical financial statements of such offeree companies are expected to
be already of a standard which is sufficlent In terms of investor proteetion in Heng Kong.

The inclusion of financial information such as the working capital statement and ths indebtedness
staternent of the enlarged group In the supplemental circular normally does not pose as many difficulties
as In the case of the preparation of an accountants' report because no audit opinion is required far such
statements. The working capital statement nvelves the review of farecast information for which the
listed issuer is nermally able to provide representation and the preparation of the indebtedness statement
is relatively more straight-forward.

Scope of the proposed new rules
Reverse fakeovers

The existing rule 14.69 of the Main Beard Listing Rules and rule 19.69 of the GEM Listing Rules apply to
V5As @z well as reverse takeovers. The propesed wording of the new rule 14.67A as set out in
Appendix 16 to the Consultation Paper does not cover reverse taksavers. A fakeover may be made by
way of a cash offer or a securities exchange offer. A takeover offer made by a listed issuer by way of a
securities exchangs offer may resull in a ¢hange in control of the listed isswer and therafore may
constitute a reverse takeover for the listed issuer upder the Listing Rules.  Thare ts no explanation in the
Consultation Paper as to why revarse taksovars are not includad in the proposed new rules, e.3., whather
the Stock Exchange wishes fo take a tougher stance on the ¢ontents of listing documents in connection
with reverse takeovers as the Stock Exchange will freat a fisted issuer proposing a reverse takeover as if
it were @ new listing applicant; and/or whether the Stock Exchange may be of the view that acquisitions of
listed companies (be it fisted in Hong Kong or overseas) should not technically fall under the definition of
reverse takesvers (l.e., as a means to clrcumvent the requiremants for new applicants sat out in Chapter
8 of the Main Board Listing Rules ar Chapter 11 of the GEM Listing Rules) and therefore such transaciion
should fall to be treated as VSAs,

Non-hostile takeovers

We agree that the proposed new rules should extend to non-hoestile takeovers where there is insufficient
aceess to non-public infarmation of the offeree company. In friendly takeovers, listed issuers may still
face difficulties in complying with the full disclosure reguirements applicable to circulars as in hostile
takeovers. In thasa situations, the listed issuer must explain in the inithal eircular why there s inaufficiznt

access to non-public infarmation of the offeree company.
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Qther situations

The proposed new rules only refer to acquisitions of overseas listed companies by way of a takeover
offer. The proposal does not menfion the Stock Exchange's position (&) in respect of acquisitions of
Hong Kong listed companies; and (b) in respect of ather methods of acquisition of listed companies {other
than by way of takeover offer). Listed issuers may face the same difficultiss in complying with the full
disclosure requirements applicable to cireulars in these situations. We suggest that the scope cf the
proposed new rules be extended to cover these situaiions as elabarated helow.

It is unclear from the Censultation Paper what the Stock Exchange's position will be when considering
walver applications in other situations in future e.g., how the Stock Exchange will approach acquisitions of
companies listed in overseas exchanges not recognised for the purpose of the proposed rules. We
suggest that the Btock Exchange should include a general rule reguling the listed issuer to consuli the
Stock Exchange at an early stage so that the Stock Exchange ¢am determine to what extent the
disclesure requirements should apply and consider any waiver application, if necessary.

Hong Kong listed offsres companias

Fursuant to the existing werding of rule 4.01(3) of the Main Board Listing Rules and rule 7.01(3) of the
GEM Listing Rules, there should be ne need to include an accountants’ repert in the circular if the
acquisition target is a company listed in Hong Keng (either on the Main Board or GEM). However, the
pessible difficulties relating to the access of sufficient information for the purpose of, among other things,
compiling the working capital statement and the indebtedness statement of the enlarged group before the
listed issuer can exercise control over the offeree company may sbill exist in some situations, especially
when the takeaver is a hostie offer.  As such, we consider that the proposed new rules should extend to
takeovers of companies listed in Hong Kong where there is insufficient access to nen-putlic information of
the offeree company.

Acquisitions othar than hy way of lakeover offer

Whilst difficulties in ubtaining sufficlent information to enable full compliance with the clreular disclosure
requirements may be more comman in acquisitions of listed companies by way of a takeover offzr (such
as a hostilz takeover), the same difficdltiss may arise in aequisitions other than by way of takeover offer.

We consider that the detailed wording of the proposed new rules should be amended so that a more
generic term, “zequisition”, is used instead of “takeover offer”.  Again, the listed Issuer must explain in
the initial cireutar why there is insufficient access to nen-public information of the target company,

Proposed timing for the issue of the supplemental circular

Therz Is no explanation of the rationale for sefting the proposed 45-day deadline for publishing the
supplemental circular, Such a deadline may not ke achievable if an accountants' report i required
where the businesses of the targst company cover many geographical lecations and/or the scale of
operations of the targat company is very large. i ihe event that the Stock Exchange does not adopt the
suggested dispensation of the accountants’ raport requirement in any new rutes to be releasad later, we
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suggest that the Steck Exchange should amend the proposed rules so that a longer deadling, say 60 days,
is imposad in sitvations where the supplemental circular will include an accountants' repart; and that the
‘Stack Exchange should also include a general rule requiring the listed issuer to consult the Stock
Exchange at an early stage if it Is anticipated that such a deadline is not feasible so that the Stock
Exchange can conslder any waiver application, if necessary.

References to overseas regulations

Whilst the Stock Exchange usually sets out rules/practices in overseas markets when discussing certain
other policy issues in the Consultation Paper, we note that it did not set out the equivalent rules in other
markets in respect of this particutar policy issue.

The rules set out in the United Kingdoim Listing Authority listing rules (the “UK Listing Rules”) contained in
the F3A Handbook published by the Financial Services Authority in the UK may be a yuseful reference,

Set out below is & summary of the relevant rules in the UK Listing Rules about the three-year financial
information table of an acquisition target which is listed in the UK ar overseas:

« LR 13.5 of the UK Listing Rules sets out the requirements for financial information in cireulars In
respect of class 1 transactions {the equivalent of majer transactions or above in Hong Kang).

= LR 13,527 provides that a three-year financial information table of the target must be accompanied
by an accauntants’ opinion (stating whether the financial information table gives & true and fair view of
the financial matters set out in it} unless, amongst others, LR 13.5.27 or LR 13.5.28 applies.

¢ LR 13.5.27 sets out the requirements for accountants’ opinion in respect of acquisitions of publicly
traded companies. LR 12.6.27(1) sets out the circumsiances to which the rule applies, 1.2., if the
target is (%) admitted to trading on a recegnised investment exchange in the UK or (b) a company
whose securities are listed on an overseas investment exchange or admitted to trading on an
overseas regulated market, and a material adjustment needs te be made to the targets financisi
statements fo achieve consistency with the listed company's accounting policies. LR 13.5.27(2)
provides that a listed company must include the following in the class 1 circular: (a) a recongiliation of
financial information on the target, for all periods covered by the financial infermation table, on the
basis of the listed company's accounting pelicies; (b) an accountants’ opinion that sets out: (i) whether
the reconciliation of financial informatien in the financial infermalion table has been properly compiled
on the basis stated, and {li) whether the adjustments are appropriate for the purpose of prasenting the
financial information (as adjusted) on a pasis consistent in all material respects with the listed
company's accounting policies.

* LR 13.5.28 provides that an accouniants' opinion is not required if the target is (1) admitted to trading
en a recognised investment exchangs in the UK, or (2) a company whose secyrities are listed on an
overseas invesiment exchange or admitted fo trading on an overseas regulated markst and na
material adjustment needs to be made to the target's financial statements to achieve consistency with

the listed company's accounting policies.

10



From: +852 2179 5982 Page: 12117 Date: 4/21/2008 2:11:02 PM

The UK Listing Rules do nat require the reporting accountants to EXpress 2ny audit opinion ("true and fair
view" opinion) ot the financlal statements of an acquisition target which Is listed in the UK or overseas.
The Heng Kong Listing Rules require the reporting accountants to express an audit epinion ("true and air
view" opinion) on the financial siatements of an acguisition target which is listed in places other than in
Hong Kong.

Set out below is a summary of the relevant rules in the UK Listing Rules about the requiremeant for a
supplemental circular in takeover situations:

* LR 13.4.3(1) states that if 2 class 1 circular relates to a takeover offer which is recommended by the
offeree’s board and the listed company has had access to due diligence information on the offeree at
the time the class 1 circular is published, the listed company must prepare and publish the working
capital statement on the basis that the acquisition has taken place.

« LR 13.4.3(2) states that if a class 1 cireular relates to a takeover offer which has not been
recommended by the offerse's board or the listed company has not had access to due ditigence
infarmation on the offarae af the time the class 1 circular is published, then the listed company must
comply with LR, 13.4.3{3) to (8).

+ LR 13.4.3(3) requires that the iisted company must prepare and publish the warking capltal statement
on the listed company on the basis that the acguisition has not taken place. The werking capital
statement prepared on the hasiz that the acquisition has taken place must be updated and published
and sent o sharsholders within 28 days of the offer becoming or being declared wholly unconditional.
The circular must state that the statements on & combined basis will s mades avallable as soon as
possible.

+ LR 13.4.3(4) provides that other-information on the offeree required by LR 13 Annex 1R R should be
disclosed in the class 1 circular on the basis of information published or made available by the offerse
and of which the listed company is aware and is free to disclose.  Such other information includes
risk factors, trend informatian, litigation, significant changes and material contracts.

= LR 13.4.3(5) states that if the takeover offer becomes uncenditional, any change or addition to the
information disclosed which is material in relation e the listed cempany should be disclosed in a
gireular published (in the absence of execeptional circumstances) within 28 days after the offer
becoming or being declared wholly uncanditional,

+ LR 13.4.3(6) states that if the takeover offer has been recommeanded but the listed company doss not
have access io due diligence information on the offeree, the listed company must discleses 1n the class
1 circular why access has not been given to that information.

"
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Qur suyggested approach

We suggest that the Stock Exchange shauld dispense with the need to prepare an accountants' report
{with a "true and fair view" opinien) on a target company which is listed on another regulated, regularly
operating, open stock exchange recognised for this purpose by the Stock Exchange. Instead of an
?ccountants’ report, the Stock Exchange should accept disclosure of the published sudited financial
statemnents of the listed target company for the past three financial years togather with, if available, the
interim/quarterly repart published subsequent to the latest financial year end,  |f the target company will
become 2 subsidiary of the listed issuer and material adjustmenis need t© be made to the financial
staternents of the target company to achieve consistency with the listed fasuer's accounting policies, the
initial cireular or supplemental circular should include a reconciliation statement together with a report
from the auditors or reporting accountants of the listed issuer.  Such repert may be issued by a firm of
accountants which is not qualified under rule 4.03 of the Main Board Listing Rules or 7.02 of the GEM
Listing Rules {i.e., cerified public accountanis who are gualified under the Frofessional Accountants
Ordinance for appointment as auditors of a company and satisfy the relevant independence requirements)
Bk which is acceptable fo the Stock Exchange (i.e., normally & firm having an internatienal name and
reputation and being a member of a recognised body of accountants). Furhermeore, we consider that
the Stock Exchangs should extend the scope of the new rules to include all acquisition situations (not just
by way of a "takeover offer") and to sityations where the target company is listed in Hong Kong.

Qur suggested revisions to the scope and changes to parts of the text of the proposed new Main Board
Listing Rules are as follows — with equivalent amendments to be made to the GEM Listing Rules:

1. Rule 14.67(4)}a)}) and rule 14.69(4)(a)() of the Main Beard Listing Rules should he atmeanded to
include an excepfion to the requirement for preparing an accountants’ report where the company
being acquired is listed on the Main Board or GEM or on another regulated, regularly eperating, open
stack axchange racognised for this purposs by the Stock Exchange and to include a cross-reference
to the rules applicable In such sircumstanses.

2. Rule 4.01(3)} should be amended to include an additional exception to the requirement for preparing
an accountants’ report where the company being agquired is listed on ancther regulated, regularly
operating, open stack exchange recagnised for this purpose by the Stock Exchange.

3. Rule 14.67A(1) should be added to the foliowing effect, with appropriate cross-reference to the rules
applicable to VS8As and reverse takeovers so thal rule 14.687A will apply to major transactions as well

as VSAs and revarse takeovers:

"If the company being acquired is listed on the Main Board or GEM or on another regulated, regutarly
operating, open stock exchange recognised for this purpose by the Stock Exchange, the published
atidlited finarcial staternents for the last three financial years may be included in the circular in lieu of
ar accauntants' report.  The Exchange may also require that the circular includes the announsement
of interim results (or quarterly results, if applicable) or interim repart (Gr quarterly repart, if appliicable)
published subsequent to the latest financial yesar end.”
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4. Rule 14.67A(2) should be added ta the following effact:

"In respect of acquisitions deseribed in rule 14.87A(1), the directors of the listad issuer must confirm
in the circular whether any material adjustment needs to be made to the financial statements of the
company being acquired to achisve consistency with the listed jssuer's aceounting policies if the
campany being acquired will become a subsidiary of the listed issuer.  If material adjustment needs
to be made in this regard, the circular must include:

(2) a reconcillation of the financial informatien on the company being acquired, for all periods covered
by the financial information as required in rule 14.67A(1), on the basls of the listed issuers
aecounting policies: and

(b} a report from the auditors or reperting accountarts stating in thair apinion:

(i whether the reconciliation of financial infermation has been properly compiled on the
bazis stated: and

{il) whether the adjustments are appropriate for the purpese of presenting the fnancial
information (as adjusted) on a basis consistent In all material respects with the listed
issuer's accounting policies.

Such an opinion may be issued by a firm of ascountants which iz acceptable to the Stock
Exchange pursuant to rule 4.03."

3. The proposed rule 14.67A(1) as set out in Appendix 16 to the Consultation Paper should be ra-
numbered as rule 14.678(1} and be amended to the fallowing effect (see amendments underiined to
signify suggested changes/inserions or marked with “* tg signify suggested deietions), with
appropriate cress-reference to the rules applicable to VSAs and reverse takeovers so that rule 14 678
will apply to majer tranzactiohs as well a5 VSAS and reverse takeovers:

"Where A the listed istuer does not have access or only limited access to the non-public infarmation
an the comea 2ing acauired that would be required for the purpose of complying with the
disclasure requirements in respect to guch company and the enlarged group under rules 14.686 and
14.67 * or 14.69 (as the case may be), then the listed issuer may defer complying with certain of the
dizelasure requirements in the mannsr set out in paragraphs {2) and (3) below, provided that the
following conditions are satisfied:

(2) the unavailability of non-public infermation is caused by a lack of co-operation of the board of
directors of the company belng acquired (such as in the case of 3 hostile takeover) and/or legal
restrictians on providing non-public Informatian to the listed issuer;

() the company being acquired is fisted on the Main Board or GEM or on another regulated, regularly

oparating, open stock exchange recognised for this purpese by the Exchangs; and

(¢) the company being acguired will hecome a subsidiary of the listed issusr"
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- Appendix

8. The proposed rule 14.67A(2) as set out in Appandix 16 to the Consultation Paper should be re-
numbered as ruls 14.67B(2) and be amended to the following effect (see amendments underlined to
signify suggested changes/insertions or marked with **" io signify suggested delations);

"Subject ta the conditions in paragraph (1)(a), (b) and (c) belng satisfied, the listed issuer may defer
complying with the disclosure requirements for certain nan-public infarmation relating to the company
being acquired and/or the enlarged group. In such cireumstanees, the listed issuer must despatch
an initial clrcular in partial compliance with rules 14.66, 14.67 and 14.67A or rule 14.89 (as the case
ray be} within the time frame stipulated In rules 14.41 and 14.42 or rules 14.51 or 14.52.  The initial
circular shall include, as a minimum, the following:

(a) material public infarmation (and other available information of which the fisted jssuer is aware and
is free to disclose) of the company being acquired to enable shareholders to make an informed
voling decision with respect to the proposed acquisition ».  This would include:

)] " where the reconciliation statement and/or report as required under rule 14.67A(2) are not
available, a qualitative explanation of the principal differences, if any, batween the
accounting standards/policies adopted by the company being acquired and those of the
listed issuer which may have & materiat impact on the financial statements of the

company being acquired: and

(ii) other information of the company being acauired in the public domain or made available
by sush cornpany and which the listed issuer is aware and free to disclose,”

The proposed rule 14.67A(2)(b) as set out in Appendix 16 to the Consultation Paper should be re-
numbersd as rule 14.67B(2)b) and no amendment Is suggesied to the proposed wording,. We
agree that, where information for the enlarged graudp is not available at the time of issua of the initial
circular, the initial eireular shall ingluds infarmiation regarding the listed issuer (such as the statement
of indebtedness, the staternent of sufficiency of working sapital, materlal contracts and documents far
inspaction eic.).

The prapased rule 14.87A{2)(¢) as set out in Appendix 16 to the Consultation Paper should be re-
numbered as rule 14.67B(2)(¢} and ths term “offerss company” contained tharein should be amended
te "company being acquired”. We agree that the initial sircular shall include the reasons why access
te books and racords of the company being acquired has not been granted o the listed issusar.

7. The proposed rule 14.67A(3) as set out In Appendix 18 to the Consultation Paper should be re-
numberad as rule 14.678(3). The term “offeree company” contained tharein should be amended to
“company being acquired” and all rule referances contained therein should alze includs the suggestad
rule 14.67A, Subject to the adeption of the suggested dispensation of the accountants' report
requirement, we agres that the listed issuer would then despateh a supplamental circular at a later
date which contains (i} all the preseribed information which has naot been previously disclosed in the
initial circtlar (e.9., the reconcilistion statemant and relsvant report from the auditors or reporting
accountants as set out in the suggested rule 14.67A(2) abave, and the indebledness statement and
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the working capital statement of the enlarged group etc.); and (ii) any material changes to the
infarmation previously disclosed in the initial circular, Subject to the adeption of the suggested
dispensation of the accountants' report requirement, we also agree that the supplernenial circular
would be despatched to sharshelders within 45 days of the earlier of the listed |ssuer belng able
gain access to the books and records of the company being acquired and the listed issuer being able
to exercise control aver the company being acquired.  In the event that the Stack Exchange does not
adopt the suggested dispensation of the accountants’ report requirement in any new rules to be
released later, we suggest that the Stock Exchange should amend the proposed rules so that a longer
deadline, say 60 days, is imposed in situations where the supplemental circular will inglude an
acceuntants’ report; subject to a general rule (see suggested rule 14.67C befow) requiring the listed
issuer te cansult the Biock Exchangs st an early stage if it I8 anticipated that such a deadline is not
feasible,

Rule 14.67C should be added ta the follawing effect:
“If the listed issuer has experienced or anticipates difficulties in complying with the requirements as
set out in rules 14.66, 14.87, 14.67A, 14.67B or 14,68 {2z the case may be) in full, it is essential that

the listed issuer consult the Exchange at an early stage so that the Exchange can datermine to what
extent the requirements should apply and consider any waiver application, if necessary.”
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Minor rule amendment: Clarification regarding continuing connected transactions

Further detailed comments

The Stock Exchange proposes to clarify the rules regarding continuing cannected transactions (“CCTs")
to make it clear that non-exempt CCTs which are not subject to independent sharehslders' approval are
alse subject to the requirements set out in rules 14A.35(1) to (2), Le, to be governed by a written
agreement of not more than three years and o be subject to a maximum aggregate annual value (cap).

We agree with the propesal, We alse suggest that the Stock Exchange should consider making a
further minor rule amendment as follows.

There are three broad categories of CCTs, namely, (i) exempt CCTs (i.e., those exempt from reporting,
announcement and independent shareholders' requirements); (i) non-exempt CCTs which are enly
subject to reporting and anneuncement requirements (i.e., these which are not subject to independsnt
shareholders’ approval requirement); and () non-exempt CCTs which are subject lo reporting,
apnouncement and independent shareholders' requiresments. Reporting requirements refer fo the
disclogure of details of the CCTs in the listed issuer's annual report and accounts.  Pursuant to rule
14A.38 of the Main Board Listing Rules and rule 20.38 of the GEM Listing Rules, "each year the auditors
must provide a letter... confirming that the confinuing connected transactions:... have been entered into in
accordance with the relevant agresment governing the fransactions; and... have net excesded the cap
disclosed in previous announcement(s)'. The werding of the rules does not gpecify the exact categories
of CCTs covered by the annual review rules,  Only non-exempt CCTs (whether subject to independent
shareholders' approval or not) subject to reperting requiremeants {in annual reports) are required to be
governed by a written agreement and a cap.  As such, it appears that the auditors are required to review
non-exempt GCTa only but not exempt CCTe. We propose that the Stock Exchange should make
another miner rule amendment to clarify the exast categories of CCTs which are subject to the
requirements of an annual review by auditors as the existing wording of the relevant Listing Rules is not
vary explieit in this regard.

END
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