(N & 7B il B S H
The Hong Kong Institute of Directors
‘ FOUNDED 1997

Patron 2+ 4 i
The Hon Mrs Carrie Lam Cheng Yuet-ngor GBm GBS

FRERT 9 7R T ‘3’
Hon President % # ¢ £

Founder Chairman £] ¢ 3 A

Dr the Hon Moses Cheng GBM GBS OBE Jp #% 3t #1712 24

Past Chairmen # iz 3 B 18 October 2018
Dr Herbert H M Hui Jp (deceased) 37 2 B7 4% 4 (= )
Mr Peter SH Wong mBA & ¢ B & 4

Dr Kelvin Wong JpDBA & % 4513 L

i -
il

Hong Kong Exchanges and Clearing Limited

Hon Council Members 3 4 52 % 10/F, One International Finance Centre
Mr Peter S H Wong mea 5§ 2 B8 & 2 1 Harbour View Street
Mr Cheung Wing Yui, Edward BBs 3& - 4 i {7 Central

Mr Peter Barrett & 7] & 4

Dr Kelvin Wong JpDBA § % A% L
Hon Advisers 3 # iz i

Dr Lau Wah Sum GBS LLD DBAJP 5] 3 1% 1 Dear Sirs
Mr Vincent Cheng GBS OBE Jp 384 A L %
MrStephen THNg £ =< /& & 4

Mr Liu Guoyuan Jp %] B ~ 4 4

Hong Kong

Re: Consultation Paper on Review Structure in relation to

Dr Eddy Fong cesJp ~ & #% Listing Committee Decisions

Mr Carlson Tong ss s & Fav & 2

2018-2019 Council 22.# § :- The Hong Kong Institute of Directors (“HKIoD”) is pleased to forward our
Chairman i A

response to the captioned paper.
Mr Henry Lai #f &g % = ¢

Deputy Chairmen #| i &

Mr George Magnus BBs OBE MAGantat) § 722 4 + HKIoD is Hong Kong’s premier body representing directors to foster the long-term
Ir Edmund K H Leung sss oBe e 2 j #1 4% % success of companies through advocacy and standards-setting in corporate
Dr David Wong ces P # % 44 L governance and professional development for directors. We are committed to

Dr Christopher To 4 4 4
Treasurer @ &

MrMan Mo Leung ~ & 2 & 4
Immediate Past Chairman #w iz i &
Dr Kelvin Wong spoBA § = #28 L In developing the response, we have consulted our members.
Chief Executive Officer {7 5z 3% 3%
Dr Carlye Tsui 8BS MBE JP {4 Jef 7415 1
Council Members 2% ¢ & R

contributing towards the formulation of public policies that are conducive to the
advancement of Hong Kong’s international status.

Should you require further information regarding our response, please do not hesitate

Ms Bonnie S Y Chan < 1§+ 1 to contact me on tel no J N
DrLeonard S K Chan fit #7 R4 L
Mr Vincent Chan w 1t /¢ 5 & 2 Thank you very much for your kind attention.

Mr Hamilton Cheng 3% %5 2 5L 4

Dr Charles Cheung Jp MBA DBA(Hon) 5% & #1515 L Y . 1
Dr Justin K H Chiu 4 B &% L Ours sincerely

Mr George Hongchoy 1 R+ & 4 THE HONG KONG INSTITUTE OF DIRECTORS
Mr Randy Hung 3¢ #x# & 4

Mr Ip Shing Hing Jp 3£ = & &7

Mr Carmelo Lee op % .2 & f7

Mrs Margaret Leung & + % -+ 1
MrKa-YinLi 2 33 4 2

Mr Liu Tingan %]2e% 4 2 Dr Carlye Tsui

Mr William Lo % % 5,5 2 Chief Executive Officer
Ir Prof John Mok 322 #8 ¢ 5

Mr Stanley Mok =¥ sk £ 4

Ms Cynthia Y S Tang %% #& 5 4+ L
Mr Richard Tsang % =+ 7 & 4

Mr Jim Wardell /2 i £ 2 cc:  Mr Henry Lai, Chairman, HKIoD
Mrs Alison Wong & % &~ L

Mr Huen Wong BBs Jp % 43§ =+

DrAnthony Yeung 1§ # 15 L

DrlindaYWYung &5 # #-+ 1

Enc

Ak H B w s 5o >5 F & & ¥ ¥ = £F iE 4 8 % =k i " * = P4 2104
EREERTHR =) 2104 Shanghai Industrial Investment  Building, 48 Hennessy Road, Wan Chai, Hong Kong
The Hong Kong Institute of Directors Ltd &S Tel: (852) 2880 9986 1B Fax: (852) 2889 0982  H®E F-mail: executive@hkiod.com  #8HE Web-site: www.hkiod.com



A\ T B BB W
AN '. The Hong Kong Institute of Directors
‘ FOUNDED 1997

Issued on: 18 October 2018

The Exchange’s Consultation Paper on
Review Structure in Relation to Listing Committee Decisions (Auqust 2018)

In relation to the captioned Consultation Paper, we at The Hong Kong Institute of Directors
present our views and comments.

General comments

HKIoD supports the establishment of an independent review committee to replace the LRC,
LD(R)C and the LAC, but we continue to believe there should be two levels of review for
decisions of Material Significance.

We recommend a larger size of the new committee, say at least 30 members. The larger size
should enhance the new committee’s capacity to handle the potential number of cases that may
come before it, and to have diverse views and expertise at the new committee’s disposal.
Members of the new independent review committee should not be limited to former LC
members. There should be a broader effort to recruit persons with experience and expertise in
Listing Rule matters or are familiar with the work of the Listing Committee. We believe
seasoned public company directors with the right credentials should also be considered as a
distinct category of suitable candidates.

To routinely publish decisions of the new independent review committee should promote
consistency in decision-making and better understanding of the interpretation and application
of the relevant rules. To encourage dissenting views to be included could give better clarity to
the new review committee’s overall reasoning.

We note that there will be safeguard measures, for example, by publishing a decision (of non-
disciplinary matter) on a no-names basis or on a delayed basis, if the disclosure of the review
applicant’s identity would be unduly prejudicial to the interests of the applicant or that the
decision would be price-sensitive.

For disciplinary matters, where the final review body modifies the decision under review and
decides not to impose any public sanction, we believe there is good reason for that fact to be
published in a news release. Consultation Paper para 43 refers.

SFC’s power to request review of decisions

The Consultation Paper includes a section on the SFC’s power to request a consideration or
review of any matter or decision of the Listing Committee and the Listing Appeals Committee.
The intent is to make Listing Rule changes to codify the power under paragraph 10.6 of the
2003 SFC-Exchange MOU, with necessary ancillary amendments to reflect the changes to the
review structure that is the subject of the present Consultation Paper. Consultation Paper para
108-1009.

The Consultation Paper reports that, per the Conclusions (issued September 2017) to the Joint
Consultation on Proposed Enhancements to the Exchange’s Decision-Making and Governance

Page 1 of 4



I“, A E B SR T
AN '. The Hong Kong Institute of Directors
‘ FOUNDED 1997

Structure for Listing Regulation, no formal consultation on this aspect would be required, but
that the Exchange would be pleased to receive comments on this aspect. See, e.g., Consultation
Paper para 19 and the note that appears after Consultation Paper para 119.

In our view, The SFC already has wide and substantial enforcement power under the SFO.
Irregular acts and activities by issuers and market participants can be pursued under that route.
Decisions of the Listing Committee (and the new review committee) should remain market-
driven. Such decisions are already subject to judicial review. To give the SFC the power to
request review of decisions of the Listing Committee (and if to be so, the new review committee)
may invite too early an interference on that market-driven decision process.

We note that, for the reasons: (i) the new Listing Review Committee will serve as the final
review body; (i) the new Listing Review Committee is a separate and independent committee
from the Listing Committee; and (iii) all non-disciplinary decisions of the new Listing Review
Committee will be routinely published, the SFC has determined that it will not request a
consideration or review of any decisions of the new Listing Review Committee. Consultation
Paper para 112.

Specific consultation questions
Subject to our general comments above, we state our responses to specific questions as set out
in the Consultation Paper as follows:-

Question 1 Do you agree to revise the current review structure so that decisions of Material
Significance made by the Listing Committee will be subject to only one level
of review?

HKIloD response:
> DISAGREE

o We continue to believe there should be two levels of review for decisions of
Material Significance.

o To the extent the decisions are not “binding precedents”, it is actually less easy
for issuers and their directors to know what will be given a go at a Listing
Committee hearing (or appeal). That uncertainty can be more costly to issuers
and their directors than if they were otherwise to spend effort to understand what
could be a body of “case law” that underpins the interpretation or construction
of the Listing Rules. We are not particularly convinced by the arguments laid
out in Consultation Paper para 100. At least, we can postulate that a precedent
system may be the better alternative to achieve consistency and more able to let
issuers and directors understand their obligations and comply with them.

o Toadopt a precedent system may involve too much a change, however. To keep
closer to the current regime then, two rights to review decisions of Material
Significance is to give review applicants the necessary leeway to justify their
case.
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Do you agree with:

(a) the proposal to establish a new independent review committee to replace the
LRC and the LD(R)C respectively and to hear reviews currently conducted by
them.

(b) the size and composition of the new independent review committee
(including the mix of members’ representation)?

HKIloD response:
» Asto (a), AGREE

o We agree with the proposal to establish a new independent review committee

to replace the LRC and the LD(R)C respectively and to hear reviews currently
conducted by them. We also agree that the new independent review committee
will be a committee of the Exchange.

» Asto (b), we have the following comments

Question 3

o The new independent review committee is said to comprise “at least 15

members”. We believe there should be an effort to increase the size of the new
committee to, say, at least 30 members. The larger size should enhance the new
committee’s capacity to handle the potential number of cases that may come
before it, and to have diverse views and expertise at the committee’s disposal.
Members of the new independent review committee should not be limited to
former LC members. There should be a broader effort to recruit persons with
experience and expertise in Listing Rule matters or are familiar with the work
of the Listing Committee. The Consultation Paper mentioned that (for the 15-
member size proposed), there will be at least four investor representatives, with
the remaining members representing a suitable balance of representatives of
listed issuers and market practitioners including lawyers, accountants, corporate
finance advisers and Exchange participants (or their officers).
= We recommend a size of at least 30 members, and we also believe

seasoned public company directors with the right credentials should also

be considered as a distinct category of suitable candidates.
We expect the selection process to be handled solely by the Exchange (see
Consultation Paper para 85), but the Exchange may want to reiterate this aspect
when the Consultation Conclusions are published.

If the Exchange decides to retain two levels of review for decisions of Material
Significance made by the Listing Committee, do you agree that the LAC is to
be replaced by a review committee with members being drawn from the
proposed new independent review committee and chaired by a member of a
separate chairperson panel? Are there any additional process or safeguards that
you would suggest to enhance this aspect of the review structure for such
decisions of Material Significance?

HKIloD response:
» AGREE

o We agree with the concept of an independent review committee to replace the

LDC, LD(R)C and LAC. See also our response to Question 2 on the size and
composition of the committee.
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Do you agree with the proposal to routinely publish decisions of the new Listing
Review Committee for non-disciplinary matters on the basis described in
paragraphs 102 to 105?

HKIloD response:
» AGREE

©)

(@]

To routinely publish decisions of the new independent review committee should
promote consistency in decision-making and better understanding of the
interpretation and application of the relevant rules.

We note that there will be safeguard measures, for example, by publishing a
decision on a no-names basis or on a delayed basis, if the disclosure of the
review applicant’s identity would be unduly prejudicial to the interests of the
applicant or that the decision would be price-sensitive. Consultation Paper para
103.

The Exchange may want to encourage dissenting views to be included in the
decisions. Such could give better clarity to the review committee’s overall
reasoning, and such should allow the market to have better understanding of the
scope and limit of those decisions. Consultation Paper para 105 refers.

For disciplinary matters, when the final review body modifies the decision
under review and decides not to impose any public sanction, we believe there is
a strong reason for that fact to be published in a news release. Consultation
Paper para 43 refers.
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