
Part B Consultation Questions

Please indicate your preference by checking the appropriate boxes. Please reply to the
questions below on the proposed change discussed in the Consultation Paper downloadable
from the HKEX website at:

htt ://WWW. hkex. coin. hk/-/medialHKEX-Market/News/Market-Consultations/2016
Present/Au ust-2019-Codification-of-General-WaiverSIConsultation-Pa er/c 20,908. of

Where there is insufficient space provided for your comments, please attach additional a es

Capitalised terms have the same meaning as defined in the Consultation Pa er unless
otherwise stated.

I. Do you agree with our proposal to codify the existing General Waiver such that bonus
or capitalisation issues by a PRC incorporated issuer are exempted from shareholders'
approvals in general meetings and separate class meetings?

121 Yes

.

You may provide reasons for your views.

No

(1) It is already established in HKEX-L099-5 that no separate class meetings are required
under the Mandatory Provisions for the proposed bonus issue or capitalisation of a PRC issuer
which is listed on the Main Board or a stock eXchange in the PRC.

(11) The proposed codification does not violate the general priciple that a shareholder is able to
protect his/her proportion of interest in the company by subscribing for any new issue of equity
securities.

flit) The scope of the proposed codification is exactly the same as that of the current waiver.

We agree with the proposed codification.

2. Do you agree with our proposal to codify the existing General Waiver to modify the
calculation of consideration ratio for a PRC incorporated issuer whose domestic shares
are listed on a PRC eXchange?

I^ Yes

.

You may provide reasons for your views.

No
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We agree that market price of A or B shares can better reflect the market value of the PRC
incorporated issuer if A or B shares represent the substantial portion of total issued shares a d
thus the calculated consideration ratio can be more meaningful to reflect the SI nifican f th
consideration to the market value of the issuer.

However, there are some PRC issuers of which H shares represent si nilicant art f t t I
issued shares. Our suggestion is to add a condition that the Televent rule is a 11cable I h
the precentage of A or B shares exceed a certain portion of total issued shares (i. e. 50%).
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3. Do you agree with our proposal to codify the existing General Waiver to allow the listed
issuer's stock code to be displayed prominently in the corporate or shareholder
information section of financial reports as described in paragraph 30 of the Consultation
Paper?

11^I Yes

.

You may provide reasons for your views.

No

Given that (1) the purpose of Main Board Rule 13.51A would also be served by displaying the
issuer stock code prominently other than on the cover page; and (ii) the General Waiver has
been granted on a regular basis, we agree that the proposed codification should be adopted.

4. Do you agree with our proposal to codify the R4.04(2)&(4) Conditions as an exception
to Main Board Rules 4.04(2) and 4.04(4) regarding the disclosure of financial
information of subsidiaries or businesses acquired or to be acquired after trading record
period?

I^ Yes

.

You may provide reasons for your views.

No

(i) If the size of an acquisition is immaterial, its financial result and position are nomially of
limited value to (potential) investors;

(ii) To limit the acquisition to be financed by IPO proceeds ensures that the working capital
sufficiency of the issuer would not be negatively influenced due to the acquisition; and

(ill) The feasibility and cost-effectiveness should be taken into account when we prepare the
financial infonnation of the acquired business.

Having considered the above, we agree with the proposed codification.

5. Do you agree with our proposal to codify the R4.10 Waiver as an exception to Main
Board Rule 4.1 0 regarding the disclosure of financial information of the overseas
banking companies?

IZI Yes

. No

You may provide reasons for your views.
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(1) Banking Disclosure Guidelines are not applicable to overseas banking companies; and

(ii) The proposed alternative disclosures should fullfill the pupose that potential investors can
obtain sufficient into mmation of the issuer to make a fully infomned investment decision.

Having considered the above, we agree with the proposed codification. OUT suggestion is to
highlight that the alternative disclosures should meet the requirements of relevant overseas
regulators to banking companies,
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6. Do you agree with our proposal to codify the R8.21(I) Conditions as an exception to
Main Board Rule 8.21(, ) regarding the change of financial year period?

I^I Yes

.

You may provide reasons for your views.

No

(1) The update would not create any loophole for listing applicants to manipulate the profits and
required disclosures during the track record period; and

(11) It can relieve the issuer's burden of preparing consolidated financial infonnation in the
armual report after listing.

Having considered the above, we agree with the proposed codification.

7. Do you agree with our proposal to co codify the modification provided by the General
Waivers into Main Board Rules 13.46 and I 3.49(, ) subject to the new applicant meeting
the Annual Results and Reports Waivers Conditions; (ii) codify similar exception to Main
Board Rule 13.48(I) as well as GEM Rules 18.66 and 18.79; Oily align the conditions for
Interim Results Exemption with the Annual Results and Reports Waivers Conditions;
and (Iv) repeal PN 10 and consolidate the guidance with the relevant Main Board Rules?

121 Yes

.

You may provide reasons for your views

No

As the reasons or grounds for the waivers for Rules 13.46,13.48(I) and 13.49(I) are generally
similar to that of exception for the Publication and Distribution Requirement in paragraph 3 of
PNIO, we are of the view that it is proper to codify the waivers to avoid those disclosure
requirements which does riot seem to add any value.

8. Do you agree with the proposal to codify the waiver from disclosure of actual
consideration of aircrafts to be acquired by listed airline operators, as described in
paragraph 58 of the Consultation Paper?

I^I Yes

. No

You may provide reasons for your views.
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Given that (1) the disclosure of the aircraft purchase price is nonnally prohibited based on
industry practice; and (ii) the proposed alternative disclosure requirements should be sufficient
for potential investors to make a properly infonned assessment of the issuers, we agree with the
proposed codification,
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9. Do you agree with the proposal to allow listed issuers to determine SpinCo's Scheme
Limit with reference to SpinCo's shares in issue as at the date of SpinCo's listing?

I^ Yes

.

You may provide reasons for your views.

No

The purpose of Scheme Limit is to limit the dilution effect on the existing shareholders'
interests due to the exercise of share options. It is obvious that the Scheme Limit is me amgless
and impractical for a SpinCo of which reorganisation has not yet completed at the date of
approval of the option scheme.

We agree with the proposed codification and are of the view that deterThining SpinCo's Scheme
Limit with reference to SpinCo's shares missue as at the date of SpinCo'SIIsting can meet the
primary purpose of Scheme Limit.

10. Do you agree with the proposal to codify the waiver of the exercise price requirement
for issuers dually listed on the EXchange and a PRC eXchange as described in
paragraph 65 of the Consultation Paper?

I^I Yes

. No

You may provide reasons for your views.

N/A

11. Do you agree with our proposal to codify the waiver described in paragraph 71 of the
Consultation Paper in respect of the experience and qualification of company secretary
into the Rules?

.

I^ No

You may provide reasons for your views.

Yes

Please refer to Appendix for OUT reasons.
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I2. Do you agree with the proposals (a) to provide an exemption for Main Board listed
issuers that are banking companies or insurance companies from includin a workin
capital statement, subject to appropriate alternative disclosures in their listin
documents and transaction circulars if they are able to meet the same conditions as
those set out in Main Board Rule 8.21A(2), and (b) to limit Main Board Rule 8.21A(2) so
that the exemption applies only to banking companies or insurance companies, sub'ect
to alternative disclosures in their listing documents and the conditions as described in
paragraph 73 of the Consultation Paper?

I^11 Yes

.

You may provide reasons for your views.

No

(1) The rationale of working capital statement in prospectus is similar to that in the circulars; and

(2) The proposed alternative disclosures are sufficient and more meaningful when coin ared to
working capital statement for triotential) investors.

Having considered the above, we agree to extend the exemption to listed issuers with dd't' al
disclosures.

13. Do you agree with our proposal to codify the guidance in Guidance Letter HKEX-GL7-
09 into the Rules for new applicants' easy reference?

I^ Yes

.

You may provide reasons for your views.

No

This proposal codification further clarifies and assists market Tactitioners to bett t
HKEx's expectation regarding resubmission,
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I4. Do you agree with our proposal to codify the guidance in Listing Decision HKEX-LDi5-
3 into the Rules for new applicants' easy reference?

I^I

. No

You may provide reasons for your views.

Yes

The proposed codification would not impact on current practice re ardin listi f I I
yet could better help make easy reference for new listing ap Iicants.

15. Do you agree to amend Main Board Rule 17.05 to state clearly that the restricted er' d
for grant of share options would cover the trading day after the announcement is in d
with respect to the inside information?

I^ Yes

. No

You may provide reasons for your views.

N/A

16, Do you agree with our proposal to codify the guidance in Guidance Letter HKEX-GL16-
09 into the Rules for completeness?

I^I Yes

. No

You may provide reasons for your views.

As market practitioners are farmliar with the
the procedures in the Listing Rules.

proposed codification, there are merits to codify
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I7. Do you agree with our proposal to codify the guidance in Guidance Letter HKEX-GL31-
12 into a new practice note to the Rules for completeness?

I^ Yes

. No

You may provide reasons for your views.

The proposed codificaiton could improve the clarity of the Rule.

18 Do you agree with our proposal to codify the guidance in Guidance Letter HKEX-GL58-
I3 into the Rules for new applicants' easy reference?

121' Yes

. No

You may provide reasons for your views

Market practitioners are fully familiar with such practice and there are merits to codify such
procedures in the Listing Rules.

I9. Do you agree with our proposal to codify the guidance in Guidance Letter HKEX-GL60-
13 into the Rules for new applicants' easy reference?

I^I Yes

.

You may provide reasons for your views.

No

The proposed codification further clarifies and helps market Tactioners to bette t Hl<. E '
expectation regarding the completeness of the AP.

- End -
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Role of company secretary

It is trite that the role of company secretary ("CS") in a newly listed coinpan
("Listco") is critical in promoting good corporate governance. Being at the
centre of the Listco's decision-making and documentation rocess, a CS '
like a gatekeeper who must be clear about the legal and re ulato
obligations that the Listco and its directors are subject to. An essent' I rt
of this is being familiar with, and keeping abreast of, legal, re ulato and
compliance requirements applicable to the Listco.

The CS is also responsible for reminding the Listco's directors of their I
and responsibilities under relevant laws and regulations as well as, in
particular the Listing Rules (and also relevant provisions of the Securities
and Futures Ordinance, including inside information and disclosure of
interests) and ensuring corporate filings are made on time and
announcements and shareholders' approval sought when appropriate in
accordance with relevant Listing Rules requirements.

Another important role of the CS is monitoring and updatin the connect d
parties list of the Listco and monitoring and ensuring coin 11ance, not o I
with internal review and approval processes (including ensuring that
independent non-executive directors are consulted at an earl sta e
regarding proposed connected transactions) but also with the applicable
requirements of the Listing Rules, including ensuring accurate and timel
disclosure of proposed connected transactions.

It follows from the above that a key concern regarding the person who is to
perform the CS role in a Listco, other than understandin the int I
decision-making and approval processes of the Listco, is this: does such
person (i. e. the CS) fully understand the legal and regulatory requirements
(including the Listing Rule requirements) to which the Listco and its directors
are subject? One way to ensure that the person has such understandin in
taking on the CS role is that he/she can meet the requirements set t '
Main Board Rule 3.28.

I.

2.

3.

Appendix

4.

Listing requirements

One of the listing requirements is that any listing applicant should familiarise
itself with all the requirements in the Listing Rules. The re uirement of
appointing a suitably qualified CS is contained in Main Board Rule 3.28.
The required qualifications for those persons wishing to act as CS are

5.
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clearly set out in Notes I and 2 to that rule. The requirement of a ' t'
a suitably qualified CS is reinforced in Main Board Rule 8.17. All th
requirements form part of the listing applicant's consideration in seeki
listing on the Stock EXchange, and should be complied with b th I' t'
applicant in all the circumstances. Put simply, a listing ap Iicant should t
propose and appoint any unqualified individual within the meanin f M
Board Rule 3.28 to act as its CS.

It follows from the preceding paragraph that a Listco must make
reasonable effort to appoint a Qualified Person to act as its CS. Thi h Id
riot be unduly burdensome on a Listco as there are a Iar b
Qualified Persons in Hong Kong. For example, in the 5-year eriod b tw
2014 and 2018, there was an increase of 5631isted coin H
Kong from 1,752 to 2,315 I while the number of co certified ublic
accountants increased approximately from 37,198 to 42,612' (an increase
of approximately 5,414 members); (Ii) solicitors holding practisin
certificates increased approximately from 7,776 to 9,903' (an increase of
approximately 2,127 members); and (iii) membership of Hong Kong Institute
of Chartered Secretaries increased from approximately 5,843 to 5,9714 (an
increase of approximately 128 members).

With the supply of Qualified Persons far outstrip in the inc th
number of listed companies in Hong Kong, we do not believe that an I '
that there is a lack or shortage of Qualified Persons in HDn Kon could b
substantiated. Neither will a Listco find it difficult to source and
Qualified Person as its CS.

In view of the important roles that the CS performs in monito ' d
promoting good corporate governance in Listcos, as described in ab
paragraphs 14, the Stock EXchange is respectfully reminded th t
failure to appoint Qualified Persons to act as CS of Listcos will on I w k
the governance standards of such companies, which will, in turn, t ' h
Hong Kong's reputation as an international financial centre.

6

7.

8.

Statistics compiled from HKEX Fact Book 2014 and 2018.
Between the beginning of 2014 and the first six months of 2018. Statistic I

reports of the Hong Kong Institute of Certified Public Accountants 2014 and 2018.
Between the beginning of 2014 and the end of 2018. Statistics coin Iled f th "F "

section of the Hong Kong Lawyer Magazine.
Between the beginning of 2014 and the first six months of 2018. Statistic I

reports of the Hong Kong Institute of Chartered Secretaries 2014 and 2018.
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HKEX's rationale for the proposed codification

Given the abundant supply of Qualified Persons to act as CS (see above
paragraph 6), we fail to see the rationale behind the Main Board Rule 3.28
waiver, let alone the proposed codification of it. That said, we are re ' d d
by paragraphs 68-70 of the Consultation Paper of the situations u d h' h
the Stock EXchange may consider granting Main Board Rule 3.28
to listing applicants such as a senior management member of th L' t
who has performed similar roles in the listing applicant for a eriod f t'
but lacks the necessary qualification or experience to be a Qinted a th
CS in Hong Kong.

We do not doubt the circumstances cited by the Stock Exch d
which Main Board Rule 3.28 waivers might be justified. Neverthe I , th
grant of Main Board Rule 3.28 waiver must be the exce tion rath th th
rule, which, in our view, is consistent with the Stock Exchan e's o ' I
intention in making available Main Board Rule 3.28 waivers t I' t'
applicants in genuine need of such waivers. It therefore follows from th'
and above paragraphs 5 and 6 that the listing applicant must first k t
appoint a Qualified Person to act as its CS, and if it has enuine diff' It
appointing such a person, it may appoint a Proposed Coinpan Secreta
("PCS") after seeking and obtaining a Main Board Rule 3.28 waiver from th
Stock EXchange. The proposed codification, however, contradict th St k
EXchange s original intention by formalis ing an exce tion and sh Id b
objected to in light of the large number of Qualified Persons in Hon K

The proposed codification

Paragraphs 70 and 77(jin of the Consultation Paper

Turning to the contents of the proposed codification, para ra h 70 f th
Consultation Paper states that "the EXchange considers that th P ' d
should not be longer than three years as the Proposed Coin an Sec t
is ... able to acquire the relevant qualification or experience re uir d, .."
With respect, this is too sweeping a claim and we do not a ree w'th 't. F
example, if the listing applicant is registered in a non-common I
jurisdiction and has a totally different way of running its business from ,
the 3-year period serves only as the minimum period of time for the PCS t
acquire necessary knowledge and skill set to discharge the duties of CS

9.

IO.

11.
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12. Furthermore, it is noted that the current Rule 3.28 waiver in a be sub'ect t
a second waiver period if the Stock EXchange is riot satisfied with the
progress of the PCS to acquire the relevant qualification or experience b
the end of the first waiver period which usually lasts for 3 years. Para ra h
71 (iii) of the Consultation Paper, however, says that "whether the Proposed
Company Secretary will be assisted by a Qualified Person throu hout ^
eriod of riot more than three ears ..." (our emphasis), which does not

appear to contemplate and support a second waiver period for the Stock
EXchange to assess the PCS progress in obtaining the necessa CS'
qualifications/experience.

13. If the current wording of paragraph 71(iii) is not changed, it is possible for
the PCS to be regarded as a Qualified Person as soon as the waiver eriod
of three years is completed even though by that time he or she may still lack
the full extent of the relevant qualification or experience required to be a
Qualified Person. Accordingly, by setting only a 3-year period under which
the PCS is required to acquire the relevant qualification or experience to
become a Qualified Person is, in our view, too limiting, and may run the risk
of turning unqualified PCS into Qualified Person as soon as the waiver
period is over as described above

14

Paragraph 77(141 of the Consultation Paper

Under this sub-paragraph, the Stock EXchange may grant a Main Board
Rule 3.28 waiver to a Listco taking into account the reasons why the Listco's
directors consider an individual is suitable to act as the issuer's CS. It is
respectfully submitted that in granting the Main Board Rule 3.28 waiver, the
Stock EXchange should also take into consideration the followin two
additional factors:

(a) evidence showing the listing applicant has exhausted all reasonable
efforts to appoint a Qualified Person as the PCS before seeking a Main
Board Rule 3.28 waiver (see above paragraph 10). Without such
evidence, it is possible that the listing applicant might, for its own
reason, choose not to make any effort to identify and appoint a
Qualified Person as the PCS, and immediately seek a Rule 3.28
waiver from the Stock EXchange. This defeats the Stock EXchange's
original purpose of granting Rule 3.28 waivers to listing applicants
which have found it genuinely difficult to appoint a Qualified Person as
the PCS ; and

Suite 3108, Two EXchange Square, 8 Connaught Place. Central. Hong Kong
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whether or riot the PCS has undertaken any relevant trainin th
Listing Rules and related legal and regulatory compliance before he
or she is appointed to the post. That the PCS has under one such
training before being appointed shows the relevant individual's
determination to perform the CS role, which should be view d
favourably by the Stock EXchange.

All things considered, while there may well be a need to deal with the I' t'
applicant's extenuating and exceptional circumstances as cited b the St k
EXchange by way of the Main Board Rule 3.28 waiver, there is little ba ,
however, to codify the Main Board Rule 3.28 waiver for the reasons we have
referred to in the above paragraphs.

In the event that the Stock EXchange decides to proceed with the ro d
codification, it is respectfully submitted that at least the follow'
amendments to paragraph 71 of the Consultation Paper should be made.

(b)

15.

16.

7I (I i )

71 (iii)

see above ara re h 14.

whether the Proposed Company Secretary will be assisted b
a Qualified Person for a period of at least three ears, the

ZL(!IL)

length of which may depend on factors as discussed in
paragraph 70 above; and

evidence that the issuer has exhausted all reasonable efforts

(Our emphasis)

to a

but no a
oint a Qualified Person to act as coin an secreta

ro ria te a ointment could be made.
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