
Part B Gonsultation Questions

please reply to the questions below that are raised in the Consultation Paper downloadable

from the fiffx we'bsite at: https://www.hkex.com.hkiJmedia/HKEX-MarkeUNews/Market-
Consultations/2016-Present/Auousþ2020-Discþlinary-Po\44qrs/Consultation- .

eyourpreferencebytickingtheappropriateboxes'

Where there is insufficient space provided for your comments, please attach additional pages.

We encourage you to read all of the following questions before responding.

We propose to amend the existing threshold for imposing a Pll Statement and to make

it dåar'that a pll Statement can be made whether or not an individual continues in

office at the time of the Pll Statement. Do you agree?

H Yes

ffiNo
lf yOur answer to the above questiOn iS "no", please provide reasons fOr yOur views'

1

t. The ct rcumstances n each fa ure by a di rector diScharg ing the responsl b¡ lities

sh ou td be considered on a case-by-case baSrs. lf the director conce rned has

al readv restgned fro m the listed SSUer the ISSUE of a P Statem ent ag a nst h tm

il.

would give little meaning.
Wf,lf" ii is gooO to impoJe severe sanctions against misconduct, there should be

a clear, trãnsparent, generally accepted "line" on what would amount to such

sanctiohs. Removing i-he "wilfúl" and 
-persistent" threshold would bring ambiguity

and disputes could 6e expected on different cases. lt also seems inappropriate

and noi transparent for regulator to have undefined power to impose sanction

without considering the señousness and the nature (inadvertent or wilful) of the

mtScond uct.
iii Whether thÁ di recto r conce rned suitable to stay tn office Shou td be SO elv a

m atter of judgem ent by the boa rd of d irectors of the isted ISSUE I conce rned The

ISSUE of a PI State ment with th resho ld removed IS ike ly to m pose undue

resSure/infl uence on the isted SSuer in mak its own ndepend ent decision

2 We propose to extend the scope of a Pll Statement to include directors and senior

rrn"gér.nt of the relevant listed issuer and any of its subsidiaries. Do you agree?

ffi Yes

ffi- No

lf your answer to the above question is "no", please provide reasons for your views'

I



We are of the view that senior management at listed issuer level are acting with
delegated powers from the board of directors and should report to the board of

directors on their decisions. lt is the responsibility of the board of directors to reserve
matters of significant importance that can be "prejudicial to the interests of the
investors" to the board itself.

Senior ma ement at su level have limited

I



3 We propose to enhance follow-on actions where an individual continues to be a director
or senior management member of the named listed issuer after a Pll Statement has

been made against him. Do You agree?

.ni Yes

XNo
lf your answer to the above question is "no", please provide reasons for your views.

We propose that, after a Pll Statement with follow-on actions has been made against

an individual, the named listed issuer must include a reference to the Pll Statement in
all its announcements and corporate communications unless and until that individual

is no longer its director or senior management member' Do you agree?

g Yes

X No

lf your answer to the above question is "r'ìo", please provide reasons for your views.

Same as question 3

We propose to extend the current express scope of disclosure in listing applicants'
listing documents and listed issuers' annual reports in respect of their directors and

members of senior management (current and/or proposed, as the case may be) by

requiring provision of full particulars of any public sanctions made against those

individuals. Do you agree?

I Yes

ffiNo
lf your answer to the above question is "no", please provide reasons for your views.

4.

5

Whether the director concerned is suitable to stay in office should be entirely a matter

of judgement by the boa rd of di recto rS of the isted tssue r co ncerned and Supported

by the shareho lders of the iste d rssuer The enhancement of fo low-on actio NS IS ke ly

to ose undue rESSure/influence on the isted ISSuô tn maki n ts own dectston

10



6 We propose to remove the existing threshold for ordering the denial of facilities of the
market. Do you agree?

E: Yes

XNo
lf your answer to the above question is "no", please provide reasons for your views,

Same as paragraph (ii) in question 1

We propose to include fulfilment of specified conditions in respect of the denial of
facilities of the market. Do you agree?

ËÏ Yes

K. No

lf your answer to the above question is "no", please provide reasons for your views

We propose to introduce the Director Unsuitability Statement as a new sanction, Do
you agree?

,H. Yes

KNo
lf your answer to the above question is "no", please provide reasons for your views.

Whether the director concerned is suitable to stay in office should be entirely a matter
of judgement by the board of directors of the listed issuer concerned, The introduction
of the Director Unsuitability Statement is likely to impose undue pressure/influence on

the listed issuer in ma its own decision

We propose that the follow-on actions and publication requirement in respect of Pll
Statements also apply to Director Unsuitability Statements. Do you agree?

.Hi Yes

Xi No

7

I

I

Denial of facilities of the market is a severe sanction that has significant impact on the
listed issuer concerned. For a transparent market, any kind of sanction and the
conditions for restoring should be pre-defined clearly instead of vesting the powers

entire on the ulator
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10.

11

lf your answer to the above question is "no", please provide reasons for your views.

Same as question 8

We propose to impose secondary liability on Relevant Parties if they have 'caused by

action or omission or knowingly participated in a contravention of the Listing Rules'.

Do you agree?

ffi Yes

,m' No

lf your answer to the above question is "no", please provide reasons for your views,

We propose to include an explicit provision permitting the imposition of a sanction in

circumstances where there has been a failure to comply with a requirement imposed

by the Listing Division, the Listing Committee or the Listing Review Committee of the

Exchange, Do you agree?

Hj Yes

Xi No

lf your answer to the above question is "no", please provide reasons for your views,

The implication of this proposal is too significant and unreasona bly cover nearly all

market practitioners.

ln the list of Relevant Parties cited in the consultation paper, some of the positions

apparently require the candidate to hold relevant professional qualifications or
licences in order to secure the position/engagement (e.9. CFO, board secretary,

financial advisers, legal advisers), and so their conduct are already regulated by the

relevant professional/regulatory bodies (e.g. HKICPA for CFO; HKICS for board

secretary; SFC for financial advisers; Law Society for legal advisers). Any misconduct

shall be governed by the relevant professional body, and disciplinary action shall be

reserved to the professional body itself,

It is also questionable how a substantial shareholder of a pure investment nature who

does not involve in the listed issuer's day-to-day management and operation should

be liable for the breach of the Listing Rules by the listed issuer. Where a substantial
shareholder does participate in the listed issuer's management (by nominating a

representative to sit in the board), the representing director is made liable for his own

conduct (on behalf of the substantial shareholder) in the current mechanism.

Therefore, we consider the proposal goes further than is necessary.

12



This proposal will result in members of the Listing Division, the Listing Committee or
the Listing Review Committee overly powered, and create an implication that the
decisions of these committees have same legal etfect and status as the provisions in

the Listi Rules which are without lfoundation

12 We propose that sanctions may be imposed on all Relevant Parties through secondary
liability where a party has failed to comply with a requirement imposed by the Listing
Division, the Listing Committee or the Listing Review Committee, Do you agree?

ffiil Yes

ffiNo
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13.

14

15

lf your answer to the above question is "no", please provide reasons for your views.

Same as question 11

We propose to explicitly provide in the Rules the obligation to provide complete,
accurate and up-to-date information when interacting with the Exchange in respect of

its enquiries or investigations. Do you agree?

ffi Yes

m. No

lf your answer to the above question is "no", please provide reasons for your views.

Do you agree with the proposed definition of 'senior management'?

.ffi Yes

.ET No

lf your answer to the above question is "no", please provide reasons for your views

The "senior management" of a listed issuer should be defined by the I isted issuer

itself, not simply by its title and reporting line.

We propose to include employees of professional advisers of listed issuers and their
subsidiaries as a Relevant Party under the Rules. Do you agree?

ffi' Yes

K. No

lf your answer to the above question is "rìo", please provide reasons for your views.

The coverage of the term "employees" is unreasonably wide. The organisational
structure of ditferent professional firm may vary significantly. Employees from other

unrelated business units of the firm should not be made liable for all Listing Rules
breaches of the firm

14



16,

17.

18

We propose to include guarantors of structured products as a Relevant Party under

the Rules. Do you agree?

H Yes

XNo
lf your answer to the above question is "no", please provide reasons for your views,

We consider that the breach of the terms of any undertakings or agreements should

remain a contractual issue between the parties and be settled through courts, The
powers of the Exchange to impose sanctions should be primarily focused on listed

issuers and its directors.

We propose to include guarantors for an issue of debt securities as a Relevant Party

under the MB Rules. Do you agree?

H, Yes

H. No

lf your answer to the above question is "no", please provide reasons for your views,

Same as question 16

We propose to include parties who give an undertaking to, or enter into an agreement
with, the Exchange as Relevant Parties under the Rules' Do you agree?

ffiì Yes

:Ñ, No

lf your answer to the above question is "l'ìo", please provide reasons for your views.

Same as question 16.

We propose to extend the ban on professional advisers to cover banning of
representation of any or a specified party. Do you agree?

W Yes

Xi No

19.
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20

21

22

lf your answer to the above question is "no", please provide reasons for your views

We propose to include express obligations on professional advisers when acting in

connection with Rule matters. Do you agree?

ffi Yes

ä. No

lf your answer to the above question is "no", please provide reasons for your views.

We propose that'business day' be used as the benchmark for counting the periods for
filing review applications, and for requesting or providing written reasons for decisions.
Do you agree?

m Yes

trl No

lf your answer to the above question is "no", please provide reasons for your views.

We propose that all review applications must be served on the Secretary. Do you

agree?

Xi Yes

ffiNo
lf your answer to the above question is "rìo", please provide reasons for your views.

A ban on professional advisers to represent ANY parties is an extremely severe
sanction which can result in close of business. There are usually different teams
serving different clients in sizeable firms, and the overall circumstances in handling
each client's case can be very different. Banning of the professional adviser
re nti a other clients ust because of one case would be too draconian.
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23. We propose that the counting of the period for filing review applications be from the

date of issue of the decision or the written reasons. Do you agree?

X yes

ilNo
lf your answer to the above question is "no", please provide reasons for your views,

We propose that the counting of the period for requesting written reasons be from the

date of issue of the decision. Do you agree?

X. Yes

H. No

lf your answer to the above question is "no", please provide reasons for your views.

We propose that the counting of the period for providing written reasons be from the

date of receipt of the request. Do you agree?

:x Yes

ËNo
lf your answer to the above question is "no", please provide reasons for your views.

-End-

24

25
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