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Introductory remarks 
 
We congratulate HKEX on taking the initiative to seek a modernization of the process for 
new listing applicants, and to consult on proposals that would promote the transparency 
of the listed market by making information more accessible to investors and shareholders 
via the online medium.  
 
For Hong Kong’s public offer practices to move forward on a sustainable basis it must do 
so on a legally firm footing. We are in principle strongly supportive of the HKEX’s initiative 
to modernize the listing process, facilitate electronic offerings and move the market away 
from environmentally wasteful practices, namely the bulk-printing of IPO prospectuses. 
However, we are concerned as to the utility of the proposals, which fall short of securing 
paperless outcomes because Hong Kong’s prospectus law remains unchanged. HKEX is of 
course unable to alter Hong Kong’s prospectus law; nor should HKEX be seen as seeking 
to subvert the law.  
 
The failure of the MMO to cause a shift away from bulk-printing could be prognostic: there 
remains a possibility that the cultural preference for printed prospectuses could prevail. 
What is the evidence that the proposed changes to the Listing Rules are sufficient to alter 
entrenched practices? Listing applicants and underwriters may be reluctant to tamper with 
customary IPO practices that have proven successful if, as per our response to Question 
1, they still have a choice to bulk-print when, commercially, environmental responsibility 
is typically a secondary consideration. 
 
Moving the public offering and placement processes beyond the hybrid MMO solution would 
be a boon for the Hong Kong market if electronic methods capable of delivering greater 
efficiency were not merely accommodated but were actively incentivized. We believe that 
aligning established practices and continuing preferences with environmental aspirations 
may rely on regulators (HKEX and SFC) providing appropriate incentives to abandon the 
printed medium. 
 
Questionnaire response 
 
Please find herewith our responses to the questions posed in the Consultation Paper. Our 
response to Question 1 is provided in an attachment owing to the length of the response. 
 
We remain at your disposal should we be able to add clarification to any matter related to 
our Submission. 
 

Syren Johnstone and Frederick J. Long 
01 September 2020 
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Part B Consultation Questions 
 
Please reply to the questions below that are raised in the Consultation Paper downloadable 
from the HKEX website at: https://www.hkex.com.hk/-/media/HKEX-Market/News/Market-
Consultations/2016-Present/July-2020-Paperless-Listing/Consultation-Paper/cp202007.pdf.  
Please indicate your preference by ticking the appropriate boxes. 
 
Where there is insufficient space provided for your comments, please attach additional pages.  
 
We encourage you to read all of the following questions before responding.  
 
 
1. Do you agree with our proposal to amend the Listing Rules to require (i) all listing 

documents in a new listing (“New Listing”) 1  to be published solely in an online 
electronic format and cease printed form listing documents; and (ii) except for Mixed 
Media Offers2, all New Listing subscriptions, where applicable, to be made through 
online electronic channels only?  
 

 
 Yes 

 
 No 

 
Please give reasons for your views.   

 
 
 
 

 
2. As a consequence of our proposal in Question 1, do you agree with our proposal to 

amend the Listing Rules to remove the requirement for listed issuers to make available 
physical copies of listing documents to the public at the address(es) set out in a formal 
notice?   

 
1 “New Listing” refers to an application for listing of equities (including stapled securities and depositary receipts), 
debt securities and collective investment schemes (“CIS”) on the Exchange by a new applicant where a listing 
document is required under the Listing Rules but excludes a Mixed Media Offer. For the purpose of the Consultation 
Paper, debt securities refer to debt securities (including debt issuance programmes) listed pursuant to chapters 22 
to 36 of Main Board Listing Rules and chapters 26 to 29, 32 to 35 of GEM Listing Rules. 
2 “Mixed Media Offer” refers to an offer process whereby an issuer or a CIS offeror can distribute paper application 
forms for public offers of certain securities without a printed prospectus, so long as the prospectus is available on 
the HKEX website and the website of the issuer/CIS offeror and it makes printed prospectuses publicly available 
free of charge upon request at specified locations (which do not have to be the same locations as where the printed 
application forms are distributed). 

The question as phrased is a compound question. We see no reason why the answer 
to both (i) and (ii) must be the same given that (i) solely concerns the Listing Rules 
whereas (ii) concerns subscriptions made in response to an offer governed by the 
applicable Ordinance. 
 
As regards (i) our response is YES. In principle we support the proposal that all listing 
documents should be published solely in an online electronic format, subject to the 
caveats noted in paragraphs 12 to 21 of Attachment A - Response to Question 1. 
 
As regards (ii) our response is NO. We are of the view that subscriptions should 
continue to be permitted in both electronic and paper-based form. 
 
The reasons for our views are set out in Attachment A - Response to Question 1. 
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 Yes 

 
 No 

 
Please give reasons for your views.   

 
See our response in  to Question 1 above, specifically, paragraph 7 of Attachment A - 
Response to Question 1.  
 
The rule change should not spill over to imposing a prohibition on making physical 
copies available if the listing applicant so wishes for the reasons set out in paragraphs 
12 to 21, and 23 of Attachment A - Response to Question 1. 
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3. Do you agree with our proposal to require issuers to only post documents3 online on 
both the Exchange’s e-Publication System and the issuer’s website (“Online Display 
Documents”) and to remove the requirement for their physical display? 

 
 Yes 

 
 No 

 
Please give reasons for your views. 

 

 
 

4. Do you agree that Online Display Documents should be displayed online for a specified 
period4 except for those documents that are required by the Listing Rules to be made 
available on an ongoing basis? 
 

 Yes 
 

 No 
 

Please give reasons for your views. 
 

 
 

 
 

3 Such documents are listed in Appendix I to the Consultation Paper, save for the changes proposed in respect of 
notifiable transactions and connected transactions as set out in Section G of the Consultation Paper. 
4 The time frames are set out in Appendix 1 to the Consultation Paper. 

The reasons we have given in Question 1, specifically, paragraph 7 of Attachment A - 
Response to Question 1, applies equally to such documents posted by a 
listed issuer. 

 
The rule change should not spill over to imposing a prohibition on making physical 

copies available if the listing applicant so wishes for the reasons set out 
in paragraphs 12 to 21, and 23 of Attachment A - Response to Question 
1. 

 

We assume this question is directed at the issue of whether documents displayed online 
may be removed following the expiry of the specified period. 
 
We distinguish between (i) the time-limited display of such documents, which may or 
may not be available following the end of the specified period, and (ii) the continuing 
availability of such documents, which may be satisfied via appropriate archiving 
requirements. 
 

      
       

     
      

  
 
For clarity, we agree that all document display requirements should be capable of 
being satisfied via an online display medium. 
 

              
              

            
           

           

We do not support a time-limited display of documents that may not subsequently be 
available. There appears to be no forceful reasoning given as to why all information 
that has been made publicly available should not be subjected to archiving 
requirements. Archived documents may serve as a source of valuable information 
to shareholders, investors and researchers long after their immediate relevance has 
faded.
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5. Do you agree that the Exchange should continue to allow redaction of Online Display 

Documents in only very limited circumstances? 
 

 Yes 
 

 No 
 

Please give reasons for your views. 
 

 
 

 
 

  

Increased accessibility of documents on display should be welcomed as an 
implementation of transparency principles. As such, this should not interact with the 
Exchange's redaction policy per se. 
 
We note that listing documents in relation to IPOs are, save in relation to confidential 
filings such as issuers seeking a secondary listing in Hong Kong, in any event already 
available online following the submission of the Application Proof.  
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6. Do you agree that the current definition of “material contract” remains fit for purpose 
and that the Exchange should continue to apply it under our proposals? 

 

 Yes 
 

 No 
 

Please give reasons for your views. 
 

 
 

 
 
7. Do you agree that restrictions should not be placed on downloading and/or printing 

Online Display Documents? 
 
 

 Yes 
 

 No 
 

Please give reasons for your views. 
 

 
 

 
 

8. Do you agree with our proposal not to put in place a system that would enable issuers 
to record and verify the identity of a person who accesses Online Display Documents? 
 

 
 Yes 

 
 No 

 
Please give reasons for your views. 
 

 
 

 
  

Increased accessibility of documents on display should be welcomed as an 
implementation of transparency principles. Accordingly, this should not, per se, be the 
cause of revising existing disclosure requirements relating to material contracts. 
 

The listing rules should be enabling, not limiting, the access and maintenance of 
information, in whatever form members of the public may find useful. 

Information in a public market should be freely available without hurdles or 
requirements. It is difficult to see any benefit to the market by imposing identification 
requirements. Moreover, such a requirement may give rise to information asymmetries 
in the market in respect of persons exercising their right not to provide their personal 
data; this would be an undesirable outcome. In a public market, identity should not be 
tied to access to information. 
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9. In respect of a relevant notifiable transaction5, do you agree with our proposal to: 

  
i) require the issuer to display the contracts pertaining to the transaction only; and 

 
ii) remove the requirement to display all material contracts entered into by the issuer 

within the last two years before the issue of the circular? 
 
 

 Yes 
 

 No 
 
Please give reasons for your views. 
 

 

 
 

10. In respect of a connected transaction that is subject to the shareholders’ approval 
requirement, do you agree with our proposal to: 
 
i) require the issuer to display the contracts pertaining to the transaction only; and  

 

 
5 A relevant notifiable transaction refers to a major transaction, a very substantial disposal or a very substantial 
acquisition as defined in the Consultation Paper.  

       
        

       
     

        
     

      
     

 
          

         
     

 
 
In the event the Exchange nevertheless proceeds with their proposal we would strongly 

recommend: 
 
(1) some sort of definition or guidance be provided as to what "pertaining to" is 

intended to encompass. We suggest a guidance letter would be appropriate having 
regard to the interests of shareholders and the total mix of information relevant to 
their voting decision; 

 
    

    
    

 

Providing shareholders with all material contracts enables shareholders to obtain a
 more complete picture of the issuer's arrangements that may colour the way they
 approach the specific arrangement on which they are to vote. Removing this
 requirement creates the risk of shareholders attention being narrowly directed to
 contracts the issuer considers as "pertaining to" the transaction subject to
 shareholder approval. This creates potential opportunities for transparency abuse
 as shareholders impression of the scope and impact of the transaction on the
 issuer's business as a whole may be "recoloured" by selective disclsoure.

To illustrate: a legal assessment of what contracts "pertain to" a notifiable transaction
 may yield a very narrow result; in contrast, a shareholder's perspective on what
 matters "pertain to" the total mix of information relevant to their voting
 decision may be significantly wider.

(2) the requirement be expanded from"contracts pertaining to", which ostensibly only
 covers legally binding contracts, to "arrangements pertaining to", which may cover
 other ancillary matters having a bearing on the transaction.
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ii) remove the requirement to display contracts referred to in the circular and directors’ 
service contracts6?  

 
 

 Yes 
 

 No 
 
 Please give reasons for your views. 
 

 
 

- End - 

 
6 Excluding contracts that are expiring or determinable by the employer within one year without payment of 
compensation (other than statutory compensation). 

The reasons are in essence the same as set out in Question 9 above. However, in the 
context of connected transactions we suggest there is a higher risk of abuse when 
determining what contracts are to be regarded as "pertaining to" the transactions. For 
this reason, there may also be a stronger case for expanding "contracts pertaining to" 
to "arrangements pertaining to". 
 



 

 

ATTACHMENT A – RESPONSE TO QUESTION 1 
 
 
Question 1: Do you agree with our proposal to amend the Listing Rules to require 
(i) all listing documents in a New Listing to be published solely in an online 
electronic format and cease printed form listing documents; and (ii) except for 
MMOs, all New Listing subscriptions, where applicable, to be made through online 
electronic channels only? Please give reasons for your views. 
 
Response to Question 1. 
 
1. The question as phrased is a compound question. We see no reason why the answer 

to both (i) and (ii) must be the same given that (i) soley concerns the Listing Rules 
whereas (ii) concerns subscriptions made in response to an offer governed by the 
applicable Ordinance. 

 
2. As regards proposal (i) our response is YES. In principle we support the proposal 

that all listing documents should be published solely in an online electronic format, 
subject to the caveats noted below. 

 
3. As regards proposal (ii) our response is NO. We are of the view that subscriptions 

should continue to be permitted in both electronic and paper-based form.  
 
4. The reasons for our views are set out below. While our discussion focusses 

exclusively on initial public offerings (IPO) that invoke the Companies (Winding-up 
and Miscellaneous Provisions) Ordinance (Cap. 32) (CWUMPO),1 similar points may 
be made in relation to offers of other listed products including those governed by 
the Securities and Futures Ordinance (Cap. 571) (SFO) and codes issued by the 
Securities and Futures Commission (SFC). 

 
As regards (i), “all listing documents in a New Listing to be published solely 
in an online electronic format and cease printed form listing documents” 

 
5. Our response to proposal (i) is YES based on three compelling reasons in support 

of the HKEX's initiative, subject to the caveats set out further below. 
 
6. First: Desirability of modernizing the Hong Kong market.  

 
7. Modernization is necessary to keep Hong Kong up to date with international 

practices and expectations as regards sustainability objectives and market 
efficiency. A printing requirement is not in keeping with developments in 
international competitor markets that recognize publication of a prospectus in 

 
1 I.e. the typical IPO structure in which the listing document is combined into a CWUMPO-compliant prospectus. 
This excludes listings by way of Introduction under MBLR 7.13 or GEMLR 10.17. 



 

 

electronic form. This includes the United States2 and the EU’s Prospectus Directive3 
with which the UK complies. A printing requirement is not necessary to achieve 
regulatory objectives - the principle of access equals delivery is now widely accepted 
on the basis it is reasonable to assume in the current era that an investor in the 
listed market has access to the Internet. It is also consistent with the SFC and HKEX 
statement in 2008 that “we believe that our regulatory approach should concentrate 
on access as opposed to the medium of delivery”.4 It is suggested that in the Hong 
Kong context, the cost of servicing investors who do not have access to the Internet 
or do not have capability to read a document online via a requirement to print listing 
documents vastly outweighs any benefits achieved – such an investor may rely on 
either (a) an intermediary for advice, or (b) another person to print out the relevant 
materials from the Internet. Conversely, there seems to be no compelling argument 
to support maintaining a printing requirement. 

 
8. Second: Removal of ambiguity in the Listing Rules. 

 
9. The change would remove a lack of clarity in the Listing Rules (LR) as regards the 

need for the printed form, particularly LR 12.04(3), 12.07 and 12.11. This would 
facilitate listing applicants considering a fully electronic offering and subscription 
process without needing to obtain waivers from the Exchange (as was the case in 
Alibaba’s secondary listing in November 2019). 

 
10. Third: Affirming HKEX as a global leader. 

 
11. The HKEX has demonstrated global leadership in advancing environmental practices 

and environmental disclosure. Continuing to impose a printing requirement would 
be inconsistent with HKEX's leadership in this regard. Listing documents combined 
into CWUMPO-compliant IPO prospectuses annually consume more than 750 tonnes 
of paper, forests covering land equivalent to 10 football pitches, and water 
equivalent to 28 Olympic sized swimming pools (source: see the authors’ article, 
“Alibaba, HKEX & ESG: missed leadership opportunities”, International Financial 
Law Review, 10 December 2019 - provided here as Attachment A-2). Per a 2007 
survey by the SFC, around two-thirds of paper-based prospectuses were not taken 
up by retail investors.5 
 
Caveats 

 
12. Caveat One: The proposal synchronizes poorly with the law. 
 

 
2 Rule 172 issued by the U.S. Securities and Exchange Commission. See SEC International Series Release No. 
1294. 
3 Specifically, Article 14(2) of Directive 2003/71/EC and Art. 6 of Commission Delegated Regulation (EU) 
2016/301. 
4 Paragraph 21, “Joint Consultation Paper on the Proposal to allow a Companies Ordinance (CO) Offeror to issue 
a CO Paper Application Form for Shares in or Debentures of a Company to be listed on SEHK, and a Collective 
Investment Scheme (CIS) Offeror to supply a CIS Paper Application Form for Interests in an SFC-authorised CIS 
to be listed on SEHK, with a Listing Document Displayed on Certain Websites”, April 2008. 
5 Paragraph 15 of the SFC/SEHK Joint Consultation Paper in April 2008. 



 

 

13. Changes made by the HKEX concerning the listing document does not affect the law 
relating to public offer prospectuses. Imposing a requirement in the Listing Rules to 
publish a listing document "solely in an online environment and cease printed form" 
has no bearing on the provisions of CWUMPO, which is silent, i.e. permissive as to 
the medium of a prospectus or application form,6 save for the prohibition provided 
for in sections 38(3) and 342(3) of CWUMPO. Accordingly, listing applicants would 
in theory remain free to bulk-print a CWUMPO-compliant prospectus under 
CWUMPO and submit an online listing document to the Exchange. Such an outcome 
would be patently absurd insofar as it frustrates the intent of the HKEX proposal.  
 

14. Caveat Two: The utility of the proposal is open to doubt. 
 

15. Previous attempts to influence new listing applicants towards more environmentally 
responsible behaviour - namely the introduction of the Mixed Media Offer (MMO) in 
2010 - have not been successful in shifting IPOs to electronic prospectuses. There 
may be numerous reasons for this.  
 

16. In our view, the failure may be less to do with the availability of the legal and 
regulatory certainty provided by the MMO and more as a consequence of a cultural 
preference for printed prospectuses - listing applicants and underwriters may be 
reluctant to tamper with customary IPO practices that have proven successful in 
the past. IPO applications are also highly process-driven and conservatism, 
including among legal counsel needing to sign off on the offering arrangements, 
may mean that tried and trusted methods are difficult to disrupt. One might 
therefore reasonably query whether removing any ambiguities present in the Listing 
Rules as regards the need for the printed form7 is a sufficient step to alter behaviour 
in practice. 
 

17.          
     

      
     

 
18. Caveat Three: The validity of the proposal, ostensibly regarding listing documents, 

could be open to doubt as regards its intent. 
 
19. The remit of the Listing Rules is defined by the Exchange’s powers, as set out in the 

SFO, to make rules for the listing of securities. The Listing Rules are non-statutory 
and operate by way of contract between the Exchange and the listing 
applicant/issuer. The proposed rule change, while ostensibly directed at listing 
documents, could be construed as an attempt to impose, via contract law, controls 

 
6 That CWUMPO does not itself require a prospectus to be printed is uncontentious. As noted elsewhere (see 
Attachment A-1) the regulators appear to have already de facto accepted that CWUMPO (nor the listing rules) 
does not require application forms to be printed where the prospectus is in electronic form. Evidence of this is 
seen in the listing document cum prospectus for Alibaba’s secondary listing in November 2019 in which there is 
no mention of a waiver being necessary in respect of the application form being paperless. 
7 Such as those which were found commercially desirable to obtain waivers from in Alibaba’s secondary listing 
in November 2019 (namely, LR 12.04(3), 12.07 and 12.11). 

To rephrase the above: is there sufficient evidence that listing applicants will 
prefer electronic-only prospectuses and applications and only balk at pursuing that 
path in view of the Listing Rule ambiguities, or are there other customary or market 
practice elements at work that may inhibit change?



 

 

on what is legally permitted under CWUMPO in relation to prospectuses. If so, this 
may create problems for the SFC to approve the rule change having regard to its 
statutory responsibilities.  

 
20. Caveat Four: The proposal goes beyond competitor markets. 

 
21. The approach taken in the U.S. market and the EU Directive is to recognize 

electronic prospectuses. This facilitates practices that are aligned with market 
efficiency and environmental objectives. However, they do not seek to prohibit the 
printed medium. In contrast, the HKEX proposals go beyond merely seeking to 
remove ambiguity from the Listing Rules and seek to establish a listing regime in 
which the printed listing document is not recognized as an acceptable medium. We 
query whether this is either necessary to achieve the stated objective. 
 
Conclusions on (i) 
 

22. We believe there is nothing wrong with the HKEX demonstrating leadership - 
leadership in environmental matters and market efficiency makes a great deal of 
sense for the Hong Kong market in the long term. However, leadership must be 
pursued on a firm legal footing, with good reason, and with a predictable outcome. 
The above caveats have raised issues that HKEX should address before considering 
whether to move forward with its proposals.  
 

23. We suggest a better and firmer first step is for the Exchange to facilitate electronic 
listing documents cum prospectuses by making relatively simple clarifications in the 
Listing Rules to remove perceived ambiguities rather than seeking to “outlaw” 
printed listing documents. 
 

24. As regards possible subsequent steps, we believe that if endemic cultural practices 
and preferences are to be re-aligned with Hong Kong’s environmental aspirations, 
in the absence of a change in the permissive and media-neutral laws currently 
enjoyed by Hong Kong, regulators will need to be more proactive to promote 
paperless offerings. There are various ways this might be addressed by the HKEX,8 
or the coordinated efforts of the SFC and HKEX, such as via new requirements on 
sponsors.9 Any such requirements would need to avoid being an attempt to 
circumvent the permissive provisions of CWUMPO and instead focus on imposing on 
listing applicants and sponsors a more transparent public responsibility as regards 
the medium of prospectus delivery.  
 

25. In sum, we suggest that incentives will work better to change cultural habits than 
attempts to prohibit, unless a change in the law is implemented.  

 
 

8 The listing application process might provide for incentives for not bulk-printing. A listing applicant that wished 
to bulk-print might be required to provide ahead of the Listing Committee hearing an explanation for bulk-
printing which would form part of the disclosures in the listing document. 
9 Via Chapter 3A of the Listing Rules and/or paragraph 17 of the Code of Conduct for Persons Licensed by or 
Registered with the SFC. For example: in relation to advising the listing applicant on the medium of delivery; 
changes to the sponsor’s declaration in LR Appendix 19. 



 

 

As regards (ii), “except for MMOs, all New Listing subscriptions, where 
applicable, to be made through online electronic channels only” 

 
26. Our response to proposal (ii) is NO based on two concerns. 
 
27. First: Sections 38(3) and 342(3) of CWUMPO cannot be read in reverse. 

 
28. The provisions in sections 38(3) and 342(3) of CWUMPO prohibit the form of 

application being issued otherwise than being “issued with a prospectus”, not the 
other way around. Thus, even if the proposed rule change was valid and effective, 
it would not affect the operation of CWUMPO as regards prospectuses, which may 
be issued without a form of application (see Caveat One above). This gives rise to 
further ambiguities in a market that seeks clarity: for example, would a listing 
applicant with an electronic listing document cum prospectus and a bulk-printed 
prospectus be able to undertake an electronic only subscription process? It would 
seem so. While this would satisfy the efficiency aspect of modernizing the offer and 
subscription process it would not change environmentally damaging behaviour. 
 

29. Second: The proposal lacks relevant evidence. 
 

30.        
       

       
      
        

          
         

          
     

            
          

       
          

               
       

 
Conclusions on (ii) 
 

31. We believe that at the present point in time, and pending further information on the 
state of readiness of the market, new listing applicants should, together with their 
sponsor(s) and other parties typically involved in an IPO, be at liberty to decide 
what mechanism to use to obtain subscriptions, which may be electronic-only, 
paper-based only, or both in tandem. 
 

             
             

             
              
            
             

          
             

               
               
            

             
             

               
      

It would be premature to shift to an electronic-only subscription system before the 
position of retail investors and receiving banks is fully considered. The HKEX have 
not provided information concerning the number of retail investors who do or do 
not have access to electronic facilities that would enable them to participate in an 
IPO that only permitted electronic subscription. It would be highly desirable from 
the point of view of prevailing social policy to clearly understand how access 
might distributed across various population demographics such as age, socio- 
economic status, or geographically. It is also necessary to consider the impact on 
banks participating as a receiving bank in an IPO. While the response of banks to 
the HKEX Consultation will be of considerable interest in this regard, there is a risk 
that such a shift may create competition among banks based around the 
characteristics of their customer base and how the bank serves them. This may 
result in some banks and their customer base being, depending on how one wants 
to look at it, either cut-out or left behind.
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.RQJ�LQFRUSRUDWHG�FRPSDQLHV�DQG�WKH�ODWWHU�EHLQJ�FRQFHUQHG�ZLWK�DOO�RWKHU�FRPSDQLHV��%RWK�DUH�LQ�VXEVWDQFH�LGHQWLFDO
LQ�WKH�UHOHYDQW�UHJDUGV�DQG�DUH�FRQFHUQHG�ZLWK�WKH�DFW�WR�KDYH�³LVVXHG´�RU�WR�³LVVXH´�D�SURVSHFWXV�WKDW�FRPSOLHV�ZLWK�WKH
UHOHYDQW�GDWLQJ�DQG�RWKHU�FRQWHQW�UHTXLUHPHQWV��VV�����DQG��������&:8032�±�WKH�ODWWHU�DOVR�UHIHUULQJ�WR�³FLUFXODWH�RU
GLVWULEXWH´���7KH�GHILQHG�WHUP�³SURVSHFWXV´�LQ�V�������&:8032�UHIHUV�WR�³SURVSHFWXV��QRWLFH��FLUFXODU��EURFKXUH�
DGYHUWLVHPHQW��RU�RWKHU�GRFXPHQW´�DQG�WR�³D�SXEOLFDWLRQ´��6HFWLRQV���$�DQG���%�&:8032�FRQWHPSODWH�WKDW�D
SURVSHFWXV�PD\�FRQVLVW�RI�PRUH�WKDQ�RQH�³GRFXPHQW´�DQG�V����$�&:8032�FRQWHPSODWHV�WKH�LQFRUSRUDWLRQ�LQ�D
SURVSHFWXV�RI�VWDWHPHQWV�PDGH�LQ�³DQ\�UHSRUW�RU�PHPRUDQGXP´�

  ATTACHMENT A-1
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$V�WKH�IRUHJRLQJ�TXRWHG�SKUDVHV�DUH�QRW�IXUWKHU�GHILQHG�LQ�WKH�&:8032��LW�LV�D�TXHVWLRQ�RI�VWDWXWRU\�LQWHUSUHWDWLRQ�DV
WR�ZKHWKHU�WKH\�UHTXLUH�D�SURVSHFWXV�WR�EH�LQ�D�SK\VLFDOO\�SULQWHG�PHGLXP��,W�LV�ZHOO�HVWDEOLVKHG�ODZ�³WKDW�WKH�ODQJXDJH
RI�D�VWDWXWRU\�SURYLVLRQ�LV�WR�EH�FRQVWUXHG�KDYLQJ�UHJDUG�WR�LWV�FRQWH[W�DQG�SXUSRVH´��SHU�0U�-XVWLFH�)RN�3-�LQ�3DFLILF
6XQ�$GYLVRUV�/WG�Y�6HFXULWLHV�DQG�)XWXUHV�&RPPLVVLRQ�>����@�+.&)$�����>��@���DQG�WKDW�VWDWXWRU\�ODQJXDJH�LV�WR�EHDU
LWV�³QDWXUDO�DQG�RUGLQDU\�PHDQLQJ�XQOHVV�WKH�FRQWH[W�RU�SXUSRVH�SRLQWV�WR�D�GLIIHUHQW�PHDQLQJ´��SHU�/L�&-�LQ�+.6$5�Y
&KHXQJ�.ZXQ�<LQ�����������+.&)$5������>��@���5HIOHFWLQJ�WKLV�SXUSRVLYH�DSSURDFK��V�����RI�WKH�,QWHUSUHWDWLRQ�DQG
*HQHUDO�&ODXVHV�2UGLQDQFH��&DS������,*&2��SURYLGHV�WKDW�2UGLQDQFHV�RI�+RQJ�.RQJ��LQFOXGLQJ�&:8032��³VKDOO�EH
GHHPHG�WR�EH�UHPHGLDO�DQG�VKDOO�UHFHLYH�VXFK�IDLU��ODUJH�DQG�OLEHUDO�FRQVWUXFWLRQ�DQG�LQWHUSUHWDWLRQ�DV�ZLOO�EHVW�HQVXUH
WKH�DWWDLQPHQW�RI�WKH�REMHFW�RI�WKH�2UGLQDQFH�DFFRUGLQJ�WR�LWV�WUXH�LQWHQW��PHDQLQJ�DQG�VSLULW�´

7KH�RULJLQV�RI�WKH�&:8032�VLW�DW�D�WLPH�ZKHQ�SDSHU�ZDV�WKH�RQO\�ZD\�RI�LVVXLQJ�D�SURVSHFWXV��+RZHYHU��OHJLVODWLRQ�LV
LQWHQGHG�WR�EH�IOH[LEOH�WR�DFKLHYH�VWDWXWRU\�REMHFWLYHV��ZKLFK�LQ�WKH�FDVH�RI�&:8032�FRQFHUQV�WKH�SURWHFWLRQ�RI
LQYHVWRUV�YLD�GLVFORVXUHV�WKDW�JLYH�ULVH�WR�OHJDO�PHDQV�RI�UHGUHVV�IRU�PLV�GLVFORVXUH��ZKLFK�DUH�SURYLGHG�IRU�LQ�VV�����
��$�����(�DQG����)�&:8032��DV�ZHOO�DV�DQ�RUGHUO\�V\VWHP�IRU�WKH�UHJLVWUDWLRQ�RI�SURVSHFWXVHV��9LHZHG�IURP�WRGD\¶V
SHUVSHFWLYH��SDSHU�LV�IDU�IURP�EHLQJ�QHFHVVDU\�WR�DFKLHYH�WKHVH�REMHFWLYHV��,W�PD\�DOVR�EH�QRWHG�WKDW�WKH�GHILQLWLRQV�RI
³GRFXPHQW´�DQG�³SXEOLFDWLRQ´�LQ�V����,*&2�LQGLFDWHV�FRQVLGHUDEOH�EUHDGWK�DQG�IOH[LELOLW\�DV�WR�WKH�PHGLXP�LQ�ZKLFK
PDWWHUV�PD\�EH�ZULWWHQ�DQG�SXEOLVKHG��LQFOXGLQJ�E\�HOHFWURQLF�PHDQV�

:KLOH�WKHVH�FRQVLGHUDWLRQV�SRLQW�WR�WKHUH�EHLQJ�QR�UHTXLUHPHQW�IRU�D�SDSHU�EDVHG�SURVSHFWXV��LW�LV�DOVR�QHFHVVDU\�WR
FRQVLGHU�WKH�PHDQV�E\�ZKLFK�SHUVRQV�FDQ�DSSO\�IRU�VKDUHV�LQ�D�SXEOLF�RIIHU��ZKLFK�KDV�WUDGLWLRQDOO\�EHHQ�E\�ZD\�RI�D
SULQWHG�DSSOLFDWLRQ�IRUP�WKDW�LV�GLVWULEXWHG�ZLWK�WKH�SULQWHG�SURVSHFWXV��6HFWLRQV�������DQG��������&:8032�ERWK�UHIHU
WR�D�³IRUP�RI�DSSOLFDWLRQ´�WKDW�PD\�RQO\�EH�³LVVXHG�ZLWK´�WKH�SURVSHFWXV��7KLV�KDG�LQ�SUDFWLFH�EHHQ�LQWHUSUHWHG�DV
UHTXLULQJ�D�SULQWHG�DSSOLFDWLRQ�IRUP�WR�DFFRPSDQ\�D�SULQWHG�SURVSHFWXV��7KH�LQWURGXFWLRQ�LQ������RI�V���$�RI�WKH
&RPSDQLHV��([HPSWLRQ�RI�&RPSDQLHV�DQG�3URVSHFWXVHV�IURP�&RPSOLDQFH�ZLWK�3URYLVLRQV��1RWLFH��&DS����/���V���$�
SHUPLWWHG�D�SXEOLF�RIIHULQJ�LQ�FRQQHFWLRQ�ZLWK�D�OLVWLQJ�WR�XVH�SDSHU�DSSOLFDWLRQ�IRUPV�DQG�DQ�HOHFWURQLF�SURVSHFWXV�
VXEMHFW�WR�FRPSOLDQFH�ZLWK�WKH�UHTXLUHPHQWV�VHW�RXW�LQ�V���$�WKHUHRI��QRUPDOO\�UHIHUUHG�WR�DV�D�0L[HG�0HGLD�2IIHULQJ�RU
002��

+RZHYHU��$OLEDED¶V�RIIHULQJ�ZDV�QRW�DQ�002�FRQGXFWHG�XQGHU�V���$���LWV�HOHFWURQLF�SURVSHFWXV�ZDV�DFFRPSDQLHG�E\�D
ZKROO\�HOHFWURQLF�DSSOLFDWLRQ�SURFHVV��:KLOH�$OLEDED¶V�SURVSHFWXV�VHWV�RXW�WKH�YDULRXV�ZDLYHUV�REWDLQHG��WKH\�GLG�QRW
LQFOXGH�DQ\�ZDLYHU�IURP�WKH�SURYLVLRQV�RI�&:8032�FRQFHUQLQJ�WKH�DSSOLFDWLRQ�IRUPV��7KH�SURFHVV�RI�VWDWXWRU\
LQWHUSUHWDWLRQ�GLVFXVVHG�DERYH�LQ�UHODWLRQ�WR�SURVSHFWXVHV�LV�HTXDOO\�DSSOLFDEOH�WR�DSSOLFDWLRQ�IRUPV��SDUWLFXODUO\�LQ�YLHZ
RI�WKH�(OHFWURQLF�7UDQVDFWLRQV�2UGLQDQFH��&DS��������(72��ZKLFK�DOORZV�ELQGLQJ�FRQWUDFWV�WR�EH�IRUPHG�HOHFWURQLFDOO\�
,QGHHG��WKH�6HFXULWLHV�DQG�)XWXUHV�&RPPLVVLRQ��6)&��DQG�6(+.�KDYH�SUHYLRXVO\�H[SUHVVHG�WKH�YLHZ�WKDW�&:8032
LV�QRW�FRQFHUQHG�ZLWK�WKH�PHGLXP�XVHG�WR�LVVXH�HLWKHU�D�SURVSHFWXV�RU�DQ�DSSOLFDWLRQ�IRUP��SDUDJUDSK���RI�WKHLU�-RLQW
&RQVXOWDWLRQ�3DSHU�$SULO��������DQG�WKLV�QRZ�VHHPV�WR�EH�GH�IDFWR�DFFHSWHG�E\�WKH�WZR�UHJXODWRUV�LQ�SUDFWLFH�

7KH�ILQDO�PDWWHU�WR�FRQVLGHU�LV�WKH�SURVSHFWXV�DXWKRULVDWLRQ�DQG�UHJLVWUDWLRQ�UHTXLUHPHQWV��ZKLFK�SUHVHQW�VOLJKWO\
GLIIHUHQW�LVVXHV�IURP�WKRVH�GLVFXVVHG�DERYH��6HFWLRQV���'����DQG����&����&:8032�UHTXLUH�DQ�DSSOLFDWLRQ�IRU
DXWKRULVDWLRQ�WR�EH�PDGH�³LQ�ZULWLQJ´�DQG�FRQWHPSODWHV�WKH�UHJLVWUDWLRQ�RI�D�³FRS\�RI�WKH�SURVSHFWXV´�ZKLFK�KDV�EHHQ
VLJQHG�RU�FHUWLILHG��V���,*&2�GHILQHV�³ZULWLQJ´�WR�LQFOXGH�DQ\�PRGH�RI�UHSUHVHQWLQJ�ZRUGV�LQ�D�YLVLEOH�IRUP��,*&2�GRHV
QRW�GHILQH�³FRS\´�EXW�GRHV�FRQWHPSODWH�D�FRS\�RI�DQ�HOHFWURQLF�SXEOLFDWLRQ���6HFWLRQ���&�&:8032�UHTXLUHV�³D�WUXH
FRS\�RI�WKH�GRFXPHQW´�WR�EH�FHUWLILHG��E\�D�GLUHFWRU�RU�FRPSDQ\�VHFUHWDU\�RI�WKH�FRPSDQ\�RU�WKHLU�DXWKRULVHG�DJHQW��D
VROLFLWRU��D�FHUWLILHG�SXEOLF�DFFRXQWDQW��RU�QRWDU\�SXEOLF��DQG�VXEPLWWHG�WR�WKH�5HJLVWUDU�RI�&RPSDQLHV��7KHUH�LV�QR
JXLGDQFH�LQ�&:8032�RU�,*&2�RQ�WKH�FHUWLILFDWLRQ�RU�RWKHU�UHTXLUHPHQWV��KRZHYHU��WKH�(72�GRHV�SURYLGH�IRU�HOHFWURQLF
FHUWLILFDWLRQ��,W�LV�XQGHUVWRRG�WKDW�WKH�5HJLVWUDU�RI�&RPSDQLHV�UHTXLUHG�SDSHU�FRSLHV�RI�WKH�$OLEDED�SURVSHFWXV�DQG�
ZKLOH�WKH�OHJDO�QHFHVVLW\�RI�WKLV�PD\�EH�GHEDWDEOH��V����'����D��LY��	���$��E��LL��&:8032�HPSRZHUV�WKH�5HJLVWUDU�WR
VHW�UHTXLUHPHQWV��LQFOXGLQJ�IRU�WKH�SXUSRVH�RI�³HQDEOLQJ�WKH�5HJLVWUDU�WR�PDNH�FRSLHV�RU�LPDJH�UHFRUGV�RI�GRFXPHQWV
DQG�WR�PDNH�DQG�NHHS�UHFRUGV�RI�WKH�LQIRUPDWLRQ�FRQWDLQHG�LQ�WKHP�´�7KH�VPDOO�QXPEHU�RI�SULQWHG�FRSLHV�UHTXLUHG�E\
WKH�5HJLVWUDU�GRHV�QRW�DW�WKLV�VWDJH�DSSHDU�WR�ZDUUDQW�FRQFHUQ�DQG�KDYLQJ�D�SDSHU�EDVHG�UHFRUG�PD\�ZHOO�EH�SUXGHQW�

7KH�5HJXODWRU\�5HTXLUHPHQWV

6LPLODU�WR�WKH�SRVLWLRQ�XQGHU�WKH�ODZ��WKH�6(+.¶V�OLVWLQJ�UXOHV��/5��GR�QRW�H[SUHVVO\�SURYLGH�IRU�SDSHU�EDVHG
UHTXLUHPHQWV��/5�����$�SURYLGHV�WKDW�WKH�HOHFWURQLF�IRUPDW�LV�FDSDEOH�RI�VDWLVI\LQJ�DQ\�VSHFLILF�/5�UHTXLUHPHQW�IRU�D
SULQWHG�IRUP��KRZHYHU��WKDW�LV�OLPLWHG�WR�FRUSRUDWH�FRPPXQLFDWLRQV�PDGH�E\�OLVWHG�LVVXHUV�WR�KROGHUV�RI�LWV�VHFXULWLHV�
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DQG�VR�GRHV�QRW�DSSO\�WR�OLVWLQJ�DSSOLFDQWV��9DULRXV�UHTXLUHPHQWV�RI�WKH�OLVWLQJ�UXOHV�FRQFHUQLQJ�WKH�6(+.¶V�SURFHGXUDO
UHTXLUHPHQWV�VSHFLI\�SULQWHG�FRSLHV�RI�WKH�SURVSHFWXV�WR�EH�ORGJHG�ZLWK�WKH�6(+.��VXFK�DV�WKRVH�UHODWHG�WR�WKH�6(+.¶V
SRZHU�WR�DXWKRULVH�SURVSHFWXVHV��/5����������E��DQG���$�����

,Q�FRQWUDVW�WR�WKH�IRUHJRLQJ�UHTXLUHPHQWV�WKDW�VSHFLILFDOO\�UHIHU�WR�WKH�SULQWHG�IRUP�WKH�UXOHV�FRQWHPSODWLQJ�DYDLODELOLW\�RI
WKH�SURVSHFWXV�WR�WKH�SXEOLF�GR�QRW��7KLV�LQFOXGHV�/5����������FRQFHUQLQJ�³WKH�DGGUHVV�HV��DW�ZKLFK�FRSLHV�RI�WKH�OLVWLQJ
GRFXPHQW��LI�DQ\��DUH�DYDLODEOH�WR�WKH�SXEOLF´��DQG�/5�������ZKLFK�UHTXLUHV�WKDW�³WKH�LVVXHU�PXVW�PDNH�VXIILFLHQW�FRSLHV
RI�WKH�OLVWLQJ�GRFXPHQW�DYDLODEOH�WR�WKH�SXEOLF´��2Q�WKH�RWKHU�KDQG��/5�������SURYLGHV�WKDW�³/LVWLQJ�GRFXPHQWV�SXEOLVKHG
E\�D�QHZ�DSSOLFDQW�PXVW�LQFOXGH�FRSLHV�DYDLODEOH�LQ�SULQWHG�IRUP´�

8QOLNH�WKH�VWDWXWRU\�LQWHUSUHWDWLRQ�SURFHVV�GLVFXVVHG�DERYH��DV�QRQ�VWDWXWRU\�UHJXODWLRQV�WKH�LQWHUSUHWDWLRQ�SURFHVV�LV
LQWHUQDOO\�JRYHUQHG�E\�/5������DQG��$����ZKLFK�SURYLGH�WKDW�WKH�OLVWLQJ�UXOHV�DUH�WR�EH�LQWHUSUHWHG�E\�WKH�6(+.��LH�WKH
/LVWLQJ�'LYLVLRQ�DQG�WKH�/LVWLQJ�&RPPLWWHH��,W�LV�QHYHUWKHOHVV�UHOHYDQW�WR�UHFDOO�WKDW�WKH�SRZHU�WR�PDNH�WKH�OLVWLQJ�UXOHV
GHULYHV�IURP�WKH�6HFXULWLHV�DQG�)XWXUHV�2UGLQDQFH��&DS��������6)2��ZKLFK�JUDQWV�UXOH�PDNLQJ�SRZHU�³IRU�WKH�SURSHU
UHJXODWLRQ�DQG�HIILFLHQW�RSHUDWLRQ�RI�WKH�PDUNHW�ZKLFK�LW�RSHUDWHV´�DQG�LQ�UHODWLRQ�WR�³DSSOLFDWLRQV�IRU�WKH�OLVWLQJ�RI
VHFXULWLHV�DQG�WKH�UHTXLUHPHQWV�WR�EH�PHW�EHIRUH�VHFXULWLHV�PD\�EH�OLVWHG´��V��������D��DQG�����D��6)2���7KH�OLVWLQJ�UXOHV
WKHPVHOYHV�VWDWH�WKH�SULQFLSDO�IXQFWLRQ�RI�WKH�6(+.�³LV�WR�SURYLGH�D�IDLU��RUGHUO\�DQG�HIILFLHQW�PDUNHW�IRU�WKH�WUDGLQJ�RI
VHFXULWLHV´�DQG�WKDW�WKH�OLVWLQJ�UXOHV�KDYH�EHHQ�PDGH�LQ�IXUWKHUDQFH�RI�WKLV�IXQFWLRQ��/5��������6XFK�SURYLVLRQV�GR�SODFH
ERXQGDULHV�RQ�KRZ�WKH�UHOHYDQW�OLVWLQJ�UXOHV�PD\�EH�SURSHUO\�LQWHUSUHWHG�

7KH�:DLYHUV�$OLEDED�2EWDLQHG

7KH�$OLEDED�SURVSHFWXV�VWDWHV�LW�REWDLQHG�ZDLYHUV�IURP�VWULFW�FRPSOLDQFH�ZLWK�/5�����������������DQG�������LQ�UHVSHFW
RI�WKH�³DYDLODELOLW\�RI�FRSLHV�RI�WKH�SURVSHFWXV�LQ�SULQWHG�IRUP´��SDJHV�����DQG�������:KLOH�WKH�LPSOLFDWLRQ�LV�WKDW�D
SULQWHG�SURVSHFWXV�ZRXOG�KDYH�EHHQ�UHTXLUHG�LQ�WKH�DEVHQFH�RI�VXFK�ZDLYHUV��XQFHUWDLQWLHV�UHPDLQ�

)LUVW��WKHUH�LV�QR�PHQWLRQ�RI�D�ZDLYHU�EHLQJ�QHFHVVDU\�LQ�UHVSHFW�RI�WKH�DSSOLFDWLRQ�IRUP�EHLQJ�SDSHUOHVV��7KLV�DSSHDUV
WR�LQGLFDWH�WKH�UHJXODWRUV�KDYH��DV�VXJJHVWHG�DERYH��GH�IDFWR�DFFHSWHG�WKDW�&:8032�GRHV�QRW�UHTXLUH�DSSOLFDWLRQ
IRUPV�WR�EH�SULQWHG��QRU�GR�WKH�OLVWLQJ�UXOHV���DW�OHDVW�ZKHUH�WKH�SURVSHFWXV�LV�LQ�HOHFWURQLF�IRUP�

6HFRQG��LW�LV�OHVV�FOHDU�KRZ�WKH�VWDWXWRU\�SKUDVH�³LVVXHG�ZLWK´��GLVFXVVHG�DERYH��VKRXOG�EH�SURSHUO\�XQGHUVWRRG��7KH
$OLEDED�SURVSHFWXV��ZKLFK�ZDV�DYDLODEOH�RQ�WKH�ZHEVLWHV�RI�+.(;�DQG�$OLEDED��VWDWHV��SDJH������WKH�DSSOLFDWLRQ�IRUP
ZDV�DYDLODEOH�DW�RWKHU��LQGHSHQGHQWO\�RSHUDWHG��ZHEVLWHV��*LYHQ�WKDW�WKH�,QWHUQHW�LV�QRW�D�VLQJXODU��XQGLIIHUHQWLDWHG
VSDFH��³LVVXHG�ZLWK´�DSSHDUV�WR�KDYH�EHHQ�JLYHQ�D�PRUH�OLEHUDO�RU�IXQFWLRQDO�LQWHUSUHWDWLRQ�WKDW�GLG�QRW�QHFHVVLWDWH�DQ\
H[HPSWLRQ�EHLQJ�JUDQWHG��XQGHU�V����$�&:8032��IURP�WKH�UHTXLUHPHQW���SHUKDSV�DORQJ�WKH�OLQHV�RI�³UHDGLO\�DYDLODEOH
DW�WKH�VDPH�WLPH�DV´��FRPSDUH�5XOH������GLVFXVVHG�EHORZ���,I�VR��WKLV�ZRXOG�DSSHDU�WR�UHQGHU�WKH�IRUPDW�GHSHQGHQW
EDVLV�RI�V���$�UHGXQGDQW�

7KLUG��/5����������DQG�������DUH�SULPDULO\�FRQFHUQHG�ZLWK�DYDLODELOLW\�RI�WKH�OLVWLQJ�GRFXPHQW��,W�ZRXOG�VHHP�D�VWUHWFK�WR
LQWHUSUHW�WKH�UHTXLUHPHQW�LQ�/5�������WKDW�D�SURVSHFWXV�PXVW�EH�³DYDLODEOH�LQ�SULQWHG�IRUP´�DV�PDQGDWLQJ�D�SULQWHG�FRS\
RI�WKH�OLVWLQJ�GRFXPHQW�WR�EH�PDGH�ZLGHO\�DYDLODEOH�WR�HYHU\�SHUVRQ�FRQVLGHULQJ�DSSO\LQJ�IRU�VKDUHV��0RUHRYHU��/5
�����$�����ZKLFK�DSSOLHV�WR�DQ�002�HPSOR\LQJ�DQ�HOHFWURQLF�SURVSHFWXV��RQO\�SURYLGHV�IRU�DQ�DPHQGPHQW�WR�/5
����������VXJJHVWLQJ�WKDW�/5�������DQG�������GR�QRW�PDQGDWH�SULQWHG�SURVSHFWXVHV�EHLQJ�PDGH�ZLGHO\�DYDLODEOH��LH�
ZKHUH�WKLV�LV�QRW�UHTXLUHG�XQGHU�WKH�ODZ���7KH�DPHQGLQJ�SURYLVLRQV�RI�/5������$����G��	��I��FRQFHUQLQJ�DFFHVV�WR�D
SULQWHG�SURVSHFWXV�UHIOHFW�V���$�����E��	��F���&DS����/���,QGHHG��LW�ZRXOG�EH�RGG��DQG�SRVVLEO\�XOWUD�YLUHV�WKH�SRZHUV�RI
WKH�6(+.¶V�UXOH�PDNLQJ�SRZHU�XQGHU�V�����6)2��DQG�EH\RQG�/5��������WR�PDNH�D�OLVWLQJ�UXOH�PDQGDWLQJ�SULQWHG
SURVSHFWXVHV�LQ�FRQQHFWLRQ�ZLWK�D�SXEOLF�RIIHU�ZKHUH�WKH�JRYHUQLQJ�VWDWXWH�GLG�QRW�UHTXLUH�LW�±�KHUH�WKH�6(+.¶V�UXOH�
PDNLQJ�SRZHUV�ZRXOG�DSSHDU�WR�EH�FRQILQHG�WR�WKH�OLVWLQJ�GRFXPHQW�UDWKHU�WKDQ�WKH�SURVSHFWXV�SHU�VH�

)LQDOO\��WKH�ZDLYHUV�DSSHDU�WR�KDYH�EHHQ�REWDLQHG�³EDVHG�RQ�WKH�VSHFLILF�DQG�SUHYDLOLQJ�FLUFXPVWDQFHV�RI�WKH�&RPSDQ\´
ZLWKRXW�IXUWKHU�HODERUDWLRQ��$OLEDED�SURVSHFWXV��SDJH������

$OLEDED�ZRXOG�XQGHUVWDQGDEO\�QHHG�FRPPHUFLDO�FHUWDLQW\�WKH\�DUH�FRPSO\LQJ�ZLWK�WKH�OLVWLQJ�UXOHV��+RZHYHU��WKH
IRUHJRLQJ�FRQVLGHUDWLRQV�UDLVH�GRXEW�RYHU�ZKHWKHU�WKH�ZDLYHUV�ZHUH�VWULFWO\�QHFHVVDU\�DQG�FUHDWH�XQFHUWDLQW\�DV�WR
ZKDW�³LVVXHG�ZLWK´�QRZ�UHTXLUHV��,W�LV�VXJJHVWHG�WKDW�WKH�UHJXODWRUV�VKRXOG�PDNH�WKH�SRVLWLRQ�FOHDU�WR�WKH�PDUNHW�
SDUWLFXODUO\�LQ�YLHZ�RI�GHYHORSPHQWV�LQWHUQDWLRQDOO\��HQYLURQPHQWDO�FRQVLGHUDWLRQV��DQG�ORFDO�UHDOLWLHV��DV�GLVFXVVHG�QH[W�

7KH�%LJJHU�3LFWXUH��6XVWDLQDEOH�6WRFN�([FKDQJH�3UDFWLFHV
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Alibaba Group’s secondary listing on the Hong Kong Stock
Exchange (HKEX) on November 26 2019, raising over $11
billion (around 2.3% of Alibaba’s market cap), represents the

most significant offering on the bourse this decade. It opens up an
important pathway for Chinese issuers listed in New York and London
who may now be looking to Hong Kong SAR as a venue for tapping
into pools of Chinese capital. However, the high-profile listing also raises
important questions related to environmental, social and governance
(ESG) concerns.

As a central actor in the internet economy, Alibaba’s ESG disclosures
and the HKEX’s disclosure requirements applying to new listings deserve
closer scrutiny. It is suggested that both fall short of legitimate investor
expectations. As HKEX’s first wholly electronic prospectus, the Alibaba
offering returns the market to the question of whether printed
prospectuses remain justifiable in an era of electronic connectivity and
heightened awareness of environment concerns. 

Following HKEX’s rejection of Alibaba in 2014 because of its
weighted voting rights (WVR) shareholding structure, the secondary
listing now represents the third company with WVR to be admitted
to the exchange’s relatively new listing regime for WVR companies,
which was introduced in April 2018. Alibaba’s subsidiary, Alibaba.com,
had previously been listed in Hong Kong SAR in 2007, until it was
privatised in 2012.

It is also the first company with WVR to list following a change
to the southbound Stock Connect Scheme, which now allows the
stock of eligible WVR companies to be traded. Stock Connect is an
important consideration for a mainland China enterprise choosing
to list on the HKEX because it permits investors in mainland China
to participate in the Hong Kong market via their local brokers. WVR
stock trading was previously banned on the basis that WVR
structures are not permitted on the Shanghai or Shenzhen exchanges,
and that it presents investor risks.

While it is widely expected that Alibaba’s shares will eventually be
traded via Stock Connect, the situation is at present unclear as the WVR
eligibility rules are relatively new.
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Missed leadership opportunities
To meet rising investor expectations, Alibaba and HKEX 
must both provide roadmaps to deeper engagement with 

environmental, social and governance issues
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Alibaba’s secondary listing on
HKEX represents a significant
milestone for the bourse, and
for Chinese issuers listed in
New York and London. But it
also represents missed
opportunities and raises
questions about the pace of
ESG reform in Hong Kong
SAR. Alibaba’s ESG
disclosures reveal concerns
about corporate practices and
the adequacy of exchange
disclosure rules. The fact it is
the HKEX’s first wholly
electronic offering begs the
question why environmentally
damaging printed
prospectuses are still being
used.
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A milestone for all Greater
China issuers

Until recently, the joint policy of the HKEX
and SFC [Securities and Futures Commission]
had been that companies with a centre of
gravity in China (Greater China entities) which
were already listed on a foreign exchange –
typically the New York Stock Exchange or
Nasdaq – would not be allowed to take out a
secondary listing. The stated objective of the
restriction was to avoid regulatory arbitrage. A
consequence of the introduction of the Stock
Connect Scheme in November 2014 was that
the joint policy effectively prevented foreign-
listed Greater China entities from accessing
mainland China capital via the HKEX.

Alibaba’s secondary listing is a milestone as
it is the first Greater China entity to obtain a
secondary listing in Hong Kong SAR following
the introduction of Chapter 19C of the listing
rules. As such it paves the way for qualifying
innovative Chinese companies listed on the
NYSE, Nasdaq, or the main market of the
London Stock Exchange to seek a secondary
listing on the HKEX.

Tree-free prospectuses

In a typical year in Hong Kong SAR, over 750
tonnes of paper are consumed in printing IPO
prospectuses. That paper production equates to
more than 10 football pitches of forest land and
consumes around 70 megalitres of water (28
Olympic size swimming pools). Yet these figures
are conservative when one considers the other
paper-based offering documents used in the
public capital market.

That Alibaba’s prospectus, which is entirely
electronic, is the first public offering in a
HKEX listing sans a major print-run of
prospectuses might come as a surprise to
international readers. While this is the second
notable feature of Alibaba’s listing, it is
premature to regard it as a milestone. The
prospectus suggests it was necessary to obtain
a waiver from strict compliance with provisions
requiring copies of the prospectus in printed
form (page 133).

There is nothing in Hong Kong SAR’s
prospectus law that requires a prospectus to be
produced as a paper-based document. The law
merely refers to concepts such as publication
and distribution, and the usual process of
statutory interpretation suggests nothing that
would demand a prospectus to be printed on
paper in order to fulfil the purposes of the
statute. Indeed, the waiver obtained is from

HKEX’s non-statutory listing rules, which
require copies of listing documents to be
‘available in printed form’.

While the prospectus makes it clear that it
can be downloaded and printed, this somewhat
vague listing rule appears to be interpreted by
the regulators as if it mandates a printed copy
of the prospectus to be made widely available
to the investing public. The other waived
provisions of the listing rules do not refer to
printed documents, but are concerned with
ensuring adequate accessibility.

The US and the UK, both competitor
markets for Hong Kong SAR, allow wholly
electronic public offerings (ePO). In 2005 the
US moved to an access-equals-delivery
model for prospectuses, in which investors
are presumed to have access to the internet.
When implementing Rule 172, the US SEC
specifically recognised ‘the need to
modernize the [prospectus delivery]
obligations in view of technological and
market structure developments’.

The UK complies with the EU’s Prospectus
Directive, which also permits a prospectus to
be delivered in electronic-only form, provided
it is easily accessible, searchable, downloadable
and printable (Art. 6, Commission Delegated
Regulation (EU) 2016/301).

Hong Kong SAR has not been entirely
devoid of progress. Emphasis on access (over
means of delivery) was reflected in the
SFC/HKEX 2008 consultation paper for mixed
media offerings. The concept of an ePO has
been in place since at least April 2003, however,
this is generally understood as only applying to
the components of a traditional paper-based
offering that take place over the internet.

Despite these developments, prior to
Alibaba there has been no other indication
of a shift away from producing tree-
guzzling prospectuses. The jurisdiction’s
relatively high retail investor composition
(compared to other international markets)
is sometimes cited as a relevant
consideration. To what extent the Alibaba
ePO will set a precedent is not known, but
the market will now be looking to the
regulators to make the position clear for
other companies.

The question left on the table is whether
any potential damage done to the investing
retail public in an ePO is outweighed by the
environmental damage incurred under a paper-
based prospectus regime. Failing to pave the
way for a waiver-free ePO option may render
Hong Kong SAR not only less competitive –
printing prospectuses is another cost burden –
but also environmentally out of date.

Shortcomings in listing
disclosure requirements

As noted above, qualifying Greater China
entities listed on the NYSE, Nasdaq or LSE are
eligible to apply for a secondary listing in Hong
Kong SAR. Although all four exchanges have
signed up to the UN’s Sustainable Stock
Exchanges Initiative (SSE) commitment letter,
the landscape for ESG disclosures varies across
each exchange. Only the listing rules for
HKEX and LSE subject issuers to ESG
disclosure requirements, in each case on a
comply-or-explain and recommended
disclosures approach – an enlightened
approach in the context of global exchanges. In
Hong Kong SAR these are expected to be
strengthened with the addition of mandatory
disclosure requirements (per HKEX’s
consultation paper in May 2019). In the UK,
amendments to the Companies Act have, since
October 2013, required ESG matters to be
covered in the directors’ strategic report. This
includes information about environmental
matters, employees, and social, community and
human rights issues. The NYSE and Nasdaq
both only provide ESG-related training,
although Nasdaq has committed to publishing
guidance on ESG reporting.

The HKEX’s listing rules do, however,
come with an ESG disclosure gap: the ESG
disclosure obligations that apply to listed issuers
do not apply to listing applicants, who are not
required to make ESG disclosures. While
Alibaba may be congratulated for volunteering
ESG disclosures, they fall well short of the
disclosures the company will be required to
make annually as a listed issuer pursuant to
Appendix 27 of HKEX’s listing rules. This
includes: identification and statement of board
responsibility for ESG matters, enunciation of
ESG strategy and how it relates to the
company’s business, determination of
materiality of specific ESG issues for business
operations, key performance indicators, and
identifying specific environmental and social
categories that the company tracks and reports.

None of the four exchanges have as yet
recognised that the absence of ESG disclosures
in an offering document denies investors the
opportunity to gain insights about a company’s
ESG practices at the time of listing. How the
company, once listed, will be positioned to
comply with ESG disclosure requirements and
expectations of investors is unknown. In the
case of Alibaba, because it is not subject to ESG
disclosure requirements under its NYSE listing,
investors in the secondary listing have no
information beyond its voluntary disclosures.

CAPITAL MARKETS ALIBABA, HKEX & ESG
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This amounts to an inexplicable gap for
exchanges (HKEX and LSE) where listed issuers
are subject to ESG disclosure obligations.

Setting the tone of an issuer’s ESG practices
from the outset is arguably more likely to foster
higher standards of real compliance. Analysis
by Grant Thornton in 2015 and 2016 of
corporate governance practices in the UK
suggests that it takes around four years for a
majority of newly-listed issuers to begin to
address the underlying intent of the new
provisions applicable to them. In the interim,
the issuer engages in box-ticking.

As such, there is a strong argument that ESG
compliance would be fostered by requiring a
listing applicant to disclose its current ESG
practices, and how these will be developed in
view of listing rule requirements that will apply
following its listing. This should be seen as part
and parcel of getting a company prepared for life
as a listed issuer, much as other elements of a
company’s management and internal controls
are. A similar argument has been made, in
relation to corporate governance, in
recommendation C4.7.1 of HKICPA’s Report
on Improving Corporate Governance in Hong
Kong of December 2017.

The quality of Alibaba’s ESG
disclosures

One of Alibaba’s core strategies, reflected in its
use of proceeds statement, is to ‘facilitate digital
transformation and improve operational
efficiency’ (page 391 of the prospectus). The
company appears attentive to ‘acting in a
socially responsible way’ (page 216), including
environmentally. The prospectus specifically
references: Alibaba’s poverty relief programme,
efficiencies brought about via cloud computing,
Cainiao’s green packages and green delivery
initiatives, and inclusive financial services
initiatives provided by its related party Ant
Financial (pages 209, 216-218).

Such disclosures indicate the power of
Alibaba’s infrastructure to create potentially
strong linkages between its business model
and sustainable development principles.
The positive intent that management is
capable of bringing to social objectives is of
particular relevance given that Alibaba is
one of the world’s 10 most valuable
companies by market cap.

However, disclosures in the prospectus
provide no specific metrics about the scale of
such commitments, nor the resulting beneficial
outcomes. Alibaba’s first ESG report issued for
the US market in 2018 provided only

marginally more information. For example,
while initiatives in cloud computing can be
seen as environmentally beneficial in reducing
individual companies’ on-site equipment, there
is no indication of whether this has been
benchmarked against industry norms, even
while other technology companies such as
Google have attempted to do so across their
entire operations.

When examined more closely, disclosures in
the prospectus provide scant information on
matters that a discerning investor might want
to know. Ten such matters, typically of concern
to investors, include:
• Does Alibaba have a clear policy and system

of accountability for ESG stewardship that
identifies who at Alibaba is responsible for
ESG strategy, evaluation and reporting, and
which provides for dedicated human
resources for implementing these initiatives? 

• Are examples such as innovative water
cooling to reduce energy consumption
merely demonstration projects, or do they
represent companywide commitments? 

• What are Alibaba’s contributions to
greenhouse gas emissions? 

• Given Alibaba’s significant involvement in
logistics, packaging, and delivery systems
for a wide range of products, is Alibaba
able to assess the scale of its transport and
packaging footprint, and design metrics
for improvement?

• How does Alibaba source power, especially
for its power-intensive cloud computing
activities, and is there a renewable energy
target or programme? 

• Are there other key discharge issues,
including generation of hazardous waste,
or requirements pertaining to water access
and use? 

• How does Alibaba address ESG concerns in
managing its diversified supply chain?

• How do employment and labour practices
meet or exceed local or international best
practice standards? 

• What are worker safety/accident metrics? 
• How does Alibaba intend to respond to its

ESG obligations under Appendix 27 of the
HKEX listing rules – does it intend to
comply or to explain?
Investors might also ask whether Alibaba

and industry peers have established
guidelines for ESG performance, and if and
how they benchmark with competitors. It
may be too lofty a comparison (and unfair
to expect Alibaba to implement similar so-
called beyond compliance measures), but
looking at Google’s ESG reporting there are
notable differences.

Google: maintains design efficiency and
sustainability standards for all of its data
centres; uses machine learning to operate the
data centres to optimise energy use and reduce
impact; matches its electricity consumption
100% by purchases of renewable energy;
commits to re-use of components for machine
upgrades; and seeks to design worker
environments for health and wellbeing.

Leadership, from where?

Globally, investors are demanding more
information on the ESG profile of a company.
It is now widely accepted that how issuers
manage ESG risks goes beyond questions of
reputation or social responsibility, and can
present risks to the financial condition or
sustainability of the company.

As one of the world’s leading technology
players, one might ask why Alibaba did not
choose to provide a more comprehensive
roadmap of its ESG responsibilities and group-
wide strategy to demonstrate ESG leadership.
As such, Alibaba missed an opportunity to
provide disclosures that would enable investors
to ascertain whether its ESG policies and
commitments are proactively or reactively
designed, and whether its current ESG status
is de facto or merely aspirational. 

One might also ask why the HKEX, which
has actively moved on its SSE commitments
and is a global IPO leader, remains wedded to
paper-based prospectuses and does not require
ESG disclosures from listing applicants. The
latter represents a shortcoming in the gateway
mechanisms that ensure minimum standards
for newly-listed companies. It also means that
investors are deprived of information relevant
to their investment decision, and capital may
be misdirected to companies with substandard
ESG practices.

In a time of rising expectations, both
HKEX and Alibaba are missing leadership
opportunities to provide a roadmap for deeper
ESG engagement.
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