




















   

Date: 31 August 2018 

To:  Hong Kong Exchanges and Clearing Limited 

Re:  Consultation Paper on Backdoor Listing, Continuing Listing Criteria and Other 

Rule Amendments - attachments  

Reasons to the reply – Question 1 

1. The “six assessment criteria” proposed to be added appear to be too generic and cover a 

wide variety of ordinary corporate actions of listed issuers. The addition of which would 

rather create confusions and difficulties to listed issuers in complying with the Listing Rules 

in practice, not only in case of transactions but also some normal corporate actions of the 

listed issuers from time to time. The existing regulatory regime under Chapter 14 of the 

Listing Rules and guidance letters have provided a clear regulatory framework that could 

be clearly defined, while the Exchange has already given the authorities and discretions in 

concluding an RTO, the addition of the “six assessment criteria” might complicate the 

existing regulatory regime.  

2. Further to the above, in order to grow listed issuers and create values to its shareholders, it 

is inevitable to involve certain acquisitions for business diversifications and disposals of 

non-performing assets/businesses. The upshots of favourable acquisitions are well accepted 

by the investor community and conducted by all listed companies globally. On the other 

hand, divestments of non-performing assets/businesses also enable listed issuers to preserve 

its resources for other good business opportunities. The inclusion of the “six assessment 

criteria” effectively causes any transaction of any size open to the subjective assessment of 

the Exchange. The regulatory function of the Exchange is a “two-bladed sword”, it could 

improve the stock market by monitoring the quality of assets/businesses listed, but at the 

same time it should not create burdens to listed issuers and discourage activities of bringing 

potential growth. 

3. In view of the current fast-changing business and political environment all over the world, 

business cycles among different sectors are shortened than before, it becomes harder for 

management of listed issuers to foresee incidents (such as trade wars) that will adversely 

affect their existing businesses. Reasonable degree of flexibility on acquisitions/disposals 

should be aligned with listed issuers for them to cope with the fasting changing 

environment, with an aim to protect the interests of shareholders and investors. Rather than 

defining what constitutes an RTO, more attentions should be paid on the quality of 

underlying assets/business to be acquired by listed issuers, nevertheless, quality of listed 

assets/businesses should not be concluded only from technical point of view or fulfilling to 

the new listing requirements.  

4. There are numerous small cap listed issuers in the Hong Kong stock market. The proposed 

addition of the “six assessment criteria” appear to be discriminatory to small cap listed 

issuers, if that would be the case, it would basically mean to disapprove any transactions of 

meaningful size or allow only small transactions which is not meaningful to listed issuers’ 

business developments. In other words, it would lead to disastrous consequences of massive 

delisting of small cap listed issuers and possibly cause market crash of the entire Hong 

Kong stock market as a chain effect.          
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Reasons to the reply – Question 2 

1. The current regulatory regime has clearly defined the characteristics of “change in control” 

including the Takeovers Code. Unlike Hong Kong market, there are numerous listed 

companies in the United States that their founders are only interested in small stakes (say 

less than 20%) but retained with the management rights, especially technology-based 

companies. Such arrangement has become more common for listed companies worldwide 

nowadays. The “change in de facto control” then would not be applicable to all listed issuers 

effectively, and may not be possibly defined in a concise manner, especially when it applies 

to a small threshold level of 10%.  

2. The generally accepted definition of control threshold of 30% voting rights under the 

Takeovers Code had already provided a very clear meaning to “change in de facto control”. 

Excessive restrictions to the change of single largest substantial shareholder would in turn 

cause more burdens for listed issuers to conduct fundraisings and strengthen their 

shareholders bases, and create hesitations to international institutional investors to invest 

in the Hong Kong Stock market as a matter of compliance issue.  

3. From business and management point of views, the substantial change in the listed issuers’ 

board and key management should not be related directly to the “change in de facto 

control”, the spirit of change of board members and key management is considered to be 

more about improving the performance of businesses and sometimes triggered by ad-hoc 

incidents. A mistaken perception on the change of board members and key management 

would remove listed issuers’ agility to identify appropriate personnel to timely resolve their 

business issues and affairs. Furthermore, it is also the usual practice of board members 

change upon acquisitions or disposals, in order to have the right managerial persons to run 

and overseeing the new business.  

 

Reasons to the reply – Question 3(a) 

1. Regarding the existing 24-month period, there has been no meaningful basis in determining 

the length of period provided by the Exchange insofar. In view of recent market activities 

in relation to the transactions considered to be in the substance of “backdoor listing”, the 

effect of barely extending to 36 months would be doubtful in avoiding “backdoor listing”. 

From commercial perspective, it is impractical for listed issuers to foresee when a good 

business opportunity will arise, therefore, restrictions on growth potential for a prolonged 

period is not appropriate in the absence of a meaningful basis and reasons to extend the 

length of the period.  

2. Furthermore, the existing regulatory regime of 24-month period as well as other reporting 

and disclosure requirements, are considered to be sufficient for the Exchange and the public 

to assess whether a listed issuer has adhered to its business objectives and managed the 

company in the interests of shareholders, the practical benefits for the extension to 36-

month period are therefore ambiguous.  
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Reasons to the reply – Question 3(b) 

1. The proposed change to “clarify that series of acquisitions may include proposed and/or 

completed acquisitions” creates a vague picture for the basis of aggregation which is 

unjustifiable. There is no reason why a proposed (or aborted) but not completed transaction 

should be counted and being aggregated in order to arrive the conclusion of an RTO. 

Besides, such proposed change would also create prejudice on other acquisitions of a listed 

issuer. It should not be the case that the listed issuers will be required to prove the contrary 

of an RTO in the course of business integrations or diversifications via acquisitions. As 

there are always discrepancies between the compliance view of the Exchange and 

commercial view of listed issuers’ management, an ambiguous or biased basis of 

aggregation is undoubtedly improper. 

 




