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ANNEX 3
SUMMARY OF QUESTIONS

ACCEPTABLE SPONSOR FIRMS
(Paragraphs 50 to 52 of Part B of the Consultation Paper)

We propose thai to be eligible to act as a sponser to a new applicant or a listed issuer, the
tirm is required to be accepied by the Exchange for such purposes a 1d admitted to a list of
acceptable sponsors maintained by the Exchange. The Exchange ma s refuse an application
as a sponsor or cancel a sponsor’s admission to the list if the Exchi nge considers that the
sponsor or applicant does not satisfy the criteria established in orler for the firm to be
included on the list of acceptable sponsors maintained by the Exch mge. We propose that
af] first instance decisions in relation to eligibility on application; o 1-going eligibility and
independence of a sponsor should be made by the Listing Division a 1d subject to review, if
necessary, by the Listing Committee.

0.1 Do you agree with our proposal?

M Yes

O No

Please state reason(s) for your view

ACCEPTABLE IFA FIRMS
(Paragraphs 52 to 53 of Part B of the Consultation Paper)

We propose that only firms on the list of acceptable sponsors ¢r acceptable IFAs be
eligible to act IFAs 1o issuers in relation to a connected party transa :tion. We propose that

& process similar to that for admitting firms to the list of acceptabl » sponsors be adopted
for IFA firms.
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0.2 Do you agree with our proposal?

@ Yes

O No

Please state reason(s) for your view.

ACCEPTABLE INDIVIDUALS
(Paragraphs 54 to 59 of Part B of the Consultation Paper)

We propose that only individuals who:
(a)  are appropriately licensed/registered under the SFO;

() work for a sponsor firm or IFA firm (whichever is appl cable) and are eligible
supervisors or perform work under the supervision of an elig ible supervisor; and

(c)  are pot on the list of unacceptable individuals

may do sponsor work or IFA work.

Q.3 Do you agree with our proposal?

M Yes

0 No

Please state reason(s) for your view.
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CRITERIA FOR INCLUSION ON THE LIST OF SPONSORS AND IFAs

Competence and experience of the sponsor and IFA firms
(Paragraphs 60 to 66, 73 and 79 of Part B of the Consultation Paper’

We propose that the focus of our requirements will be on the expe ience of the individual
member of staff, rather than the sponsor firm or IFA firm and tha sponsor firms bave at
least four eligible supervisors and IFA firms have at least two eligib e supervisors.
0.4 Do you agree with our proposal?

1 Yes

HNG

Please state reason(s) for your view.

4 person criteria is unfair as it would drive many small firm s out of business, If it is
@ concern of resources, the restriction should place on tl e maximum number of
IPOs any small firms (i.e. those without 4 eligible sujervisors) can actn:ely
undertake during a period of time.

Qualification and experience criteria of eligible supervisors
(Paragraphs 67 to 79 of Part B of the Consultation Paper)

We propose to metge the requirements relating to qualification an experience criteria for
Principal Supervisors and Assistant Supervisors into a single new « ategory calle¢ “eligible
supervisors™. We also propose to recognize overseas experience ¢ erived from recognized
overseas exchanges (such as NYSE, NASDAQ, SGX, ASX, Lond »n Stock Exchange and
Toronto Stock Exchange) for the purposes of assessment of indiv duals. Accordingly, the
expetience requirement of the four eligible supervisors required n each sponsor firm i3
proposed to be as follows:

& must have a minimum of 4 years of relevant corporate fina ice advisory experience
derived in respect of compames listed on recognized stock 1 xchanges or from other
channels, such as corporate finance experience gained fro n employmen: with an
issuer listed on the Exchange;

107



-t

—_—

31-JUlL-28@83 1B:56 FROM GEM-CF TO UWORKFLOW FAX
31/07 '03 18:59_1':"AK +852 2501 0171 ACCESS CAPITAL LIMITED doo5-022

a substantive involvement in at least 3 significant transacti ms, which have been
cornpleted. At least one of those transactions must be in resp xt of 2 compay listed
on the Exchanpe. At least one transaction must have been an IPO and at least one of
the transactions must have been completed within the prer ious two years, These
requirernents will be on-going requirements.

A substantive role means 2 role as a member of the sponsor firm’s  ore transaction team in
delivering or managing the delivery of one or more of the major components of due
diligence work undertaken in respect of an engagement.

The definition of “significant transactions™ is proposed to include: (i) IPOs; (i) very
substantial acquisitions or disposals (or their equivalent under the n les applicable to listing
on other recognised stock excbanges); (iii) major transactions (or thir equivalent under the
rules applicable to listing on other recognised stock exchanges); (i /) connected and major
transactions (or their equivalent under the rules applicable to listiag on other recognised
stock exchanpes); (v) a rights issue or open offer by a listed compny (or their equivalent
under the rules applicable to listing on other recognised stocl exchanges); and (vi)
takeovers subject to the Takeover Code (or its equivalent iv other i cognised jurisdictions).
Guidance will be provided to clarify that transactions involvin(; the production of an
exempt listing documents and the listing of investment companies will not be regarded as
significant transactions.

We propose that the qualification and experience criteria for the two IFA eligible
supervisors in an IFA firm be the same as for sponsor eligible supe cvisors save for the one

IPO transaction experience requirement.

Q.53 Do you agree with our proposals?

O Yes

MNo

Please stale reason{s) for your view.
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Please refer 10 the answer for Q.4 above. In addition, it is tnfair as it would drive
many small firms out of business if the eligible supervisor.” have to have at least
one JPO completed within the previous two years and such 1 equirement will be one
of the on-going requirements. Given the current stock mar ket environment, there
are already not many TPO exercise. Such proposal will cu* off those experienced
corporate financiers to serve his or her client and also deg riving the rights of the
potential issuers to raise funds through the stock market (‘*he function of a stock
exchange) with some corporate financiers who they are famliar and trust.
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Other factors relevant to the eligibility criteria
(Paragraphs 80 to 81 and 86 to 94 of Part B of the Consultation Pap: r)

We propose to retain discretion for the Exchange to refuse r camcel a Sponsor’s
acceptance. The Exchange may ask a sponsor or prospective spo 1sor to provide furtber
information during the assessment of their application. To provide clarity about the
circumstances in which the Exchange may consider exercising -his discretion we will
publish details of the factors we will take into account in making an evaluation. The
proposed factors include the following: '

0 The eligibility criteria requirements, including minimim capital, number of
eligible supervisors, experience of individual eligible su >ervisors, are not met;

O The applicant is unable to satisfy the Exchange that it vll be able to discharge
the obligations in paragraph 7 of the proposed Code o’ Conduct for Sponsors
and Independent Financial Advisers (these obligations include having effective
supervisory, monitoring and reporting controls, an effective compliance
function, adequate competence, professional expertise 8 1d human and technical
resources and maintaining proper books and records);

0 Curent suspension or revocation of regulatory status 1including where this is
self-imposed as a result of settlement); and

0O Suspension or revocation of regulatory status (inclucing where this is self-
imposed as a result of settlement) that has expired but n relation to which, the
applicant is unable to satisfy the Exchange that apjropriate and sufficient
remedial steps have been {aken.

We propose that the same factors be taken into account in determiiing the acceptability of
IFAs as are taken into account for sponsors, save for the min mum capital adequacy
requirement.
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Q.6 Do you agree with our proposal?
E1 Yes

d No

Please state reason(s) for your view.

However, the decision should be made transparent and fir al appeal channel and
procedures should be available and disclose clearly in the L 'sting Rules.

Minimum Capital Requirement of Spensor Firms
(Paragraphs 82 to 85 of Part B of the Consultation Paper)

We propose that sponsor firms are required to meet and maint.in a minimum capital
requirement of “total paid-up share capital and/or non-distributal le reserves of not less
than HKS$10 million represented by unencumbered assets and a 1 et tangible asset valus
after minority interests of not less than HK$10 million”. Should the sponsor firm be unable
to meet the capital requirement, we propose to accept as an alter tative an unconditional
and irrevocable guarantee from a company within the sponsor ;xoup or an aathorized
institution of not less than HK$10 million.

We do not propose that IFA firms should be subject to a similar req irement.
0.7 (@} Do you agree with our proposal for sponsor firms?

O Yes

ENO

Please state reason(s) for your view,

It is unfair as it would drive many small firms out of busines:. A sponsor is acting as
the co-ordinator of the IPO exercise, it will structure ani advise on the whole
process and ensure all parties to comply with the relevant requiremeris of the
regulatory authorities. By imposing a minimum capital ‘equirement of HK$10
million on the sponsor will not ensure the performance/ccmpetence of such firm.
Please note that the SFC does not require the licensed corporations to have a
minimum capital requivement of HK$810 million when dea.ing in Takeovers Code

related transactions (which may sometimes be more complev and complicated than
an IPO),
T
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Q.7 (B) Do you agree with our proposal for IFA firms?

@ Yes

O No

Please state reason(s) for your view.

Undertakings to the Exchange
(Paragraphs 95 to 97 of Part B of the Consultation Paper)

We propose that each of the sponsors and IFAs seeking to be admitted to the list of
Sponsors or list of IFAs be required to declare that the contents of its application to be
admitted to the list is true and does not omit any material fact. We also propose that each
of the sponsors and IFAs seeking to be admitted to the list must sign an undertaking to the
Exchange to comply with the relevant Listing Rules applicable to sponsors or IFAs,
including the proposed Code of Conduct for Sponsors and Indepenc ent Financial Advisers;
and to assist the Exchange with investigations, including by prc ducing documents and
answering questions fully and truthfully. Furthermore, we propose hat eligible supervisors
be required to provide the Exchange with a written undertaking n similar terms to that
provided by sponsors firms and IFA firms. This will include an ot ligation to comply with
.the Listing Rules and the proposed Code of Conduct for Spoasors and [ndependent
Financial Advisers. The proposed Code of Conduct for Sponsors and Independent
Financial Advisers includes an obligation that the eligible supeivisors and directors of
sponsor firms and IFA firms use their best endeavours to ensure 1he sponsor firm or IFA
frm complies with its obligations under the Listing Rules and the proposed Code of
Conduct for Sponsors and Independent Financial Advisers. A brach of the undertaking
will be deemed to be a breach of the Listing Rules and will be subject to disciplinary
action. i
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0.8 Do you agree with our proposals?
@ Yes
g No

Please state reason(s) for your view.

APPOINTMENT
(Paragraphs 98 to 113 of Part B of the Consultation Paper)

We propose to retain the requirement that new applicants (ircluding deemed new
applicants) will be required to appoinl a sponsor to assist them tirough the application
process.

After the new applicant is listed, we propose that:

(a)  For Main Board: the new applicant must appoint a sponsyr firm as a financial
adviser for a period ending on publication of the financial 1esults for the frst full
financial year after the listing.

{(b)  For GEM: the new applicant must appoint as sponsor firm as a financial adviser for
at least the remainder of the financial year during which the isting accurs ¢nd the 2
financial years thereafier (i.e. we propose to retain the piriod stipulated in the
existing GEM Listing Rules).

The issuer will not be obliged to appoint the same sponsor firm v ho handled their IPO.
During this period, the issuer will be obliged to seek, on a timely basis, advice from the
sponsor in relation to a number of prescribed events. The prescr ed circumstances and
services are proposed to include the publication of any regulatory announcement;
publication of any circular or financial report, where a notifiable tra nsaction (connected or
otherwise) is contemplated including share issues and share repurc hases; and monitoring
the use of the proceeds and adherence to the business plans as detail¢ d in the prospectus.
|
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We aiso propose to retain the discretion to direct an issuer to appoint a sponsor firm to
provide it with advice for any period it specifies, This discretion m: ¥ be used in the event
of 8 breach of the Listing Rules or investigation of a possible breach of the Listing Rules,

We also propose to retain the requirement that listed issuers are requ ired to appoint:an IFA
in relation to connected paity transactions that require any shareh slders to abstain from
voting and transactions or arrangements that requite controlling s rarcholders to abstain

form voting. We will clarify that an IFA must be a firm either or the list of acceptable
Sponsors or list of acceptable [FAs.

(.9 Do you agree with our proposals?

M Yes

0 No

Please state reason(s) for your view.

pP.12,22
Bo12/022

INDEPENDENCE
(Paragraphs 114 to 123 of Part B of the Consultation Paper)

We propose that a sponsor must not act for any new applicant or list :d issuer, whether as a
sponsor or joint sponsor, from which it is not independent. The E «change will expect a
sponsor to comsider & broad range of factors that might impact on its ability to act
independently of an issuer. Some of these factors are considerec below, but sponsors
should note that this list of factors of when a sponsor will not be reg¢ rded as independent is
not exhaustive and the existence of other relationships or interests w vich might give rise to
a material interest in the success of a transaction will be considered. The specified
circumstances are:

0  a sponsor or any member of the sponsor’s group is holding mose that 5% of the
issued share capital of a new applicant;
|

I

i

115



31-JuL-2043 18:58 FROM GEM-CF TO WORKFLOW FAX P.13-22
4~ 31707 '03 19:01 FAX +852 2501 0171 ACCESS CAPITAL LIMITED do1a/n22

O the fair value of shareholding referred to above exceeding 1.:% of the consolidated
net tangible assets of the sponsor group;

O a sponsor or any member of the sponsor's group is controll ng the majorily of the
board of directors of the new applicant;

C a sponsor is coutrolled by or is under the same control as the 1ew applicant;

0 15% or more of the proceeds raised from an TPO is applied to scttle debts due to a
member of the sponsor’s group;

a a significant portion of the listing applicant’s operation is funded by the banking
facilities provided by a member of the sponsor’s group;

D where a director or employee of the sponsor or a close faw ily member of either a
director or employee of the sponsor has an interest in or bu iiness relationship with
| the new applicant; and

| a where the sponsor or a member of the sponsor’s group is the new applicant’s
| auditor or reporting accountant.

! In addition to fulfilling the independence requirement as men ioned above, we also
propose that the Exchange will generally preclude from conc uding that an [FA is
! independent if it has served as a financial adviser to the rel:vant listed issuer, its
subsidiaries or any of its connected persons any significant assignn ent within two years of
appointment.

‘ ‘We also propose to require sponsors and IFAs to submit a declar ition in respect of their
independence, addressing each category of potential conflict, ai the beginning of any
‘ assignment, which requires the appointment of a sponsor or an IFA

Q.10 Do you agree with our proposals?
@ Yes
l%i No

|
‘ Please state reason(s) for your view.
|
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RESPONSIBILITIES

Resnsonable investigations
(Paragraphs 124 to 152 of Part B of the Consultation Paper)

We propose that the Main Board and GEM Listing Rules be amen led to require sponsors
to conduct reasonable investigations to satisfy themselves that:

0

the new applicant is suitable for listing, the new applicant’s lirectors appreciate the
nature of their responsibilities and the mew applicant ani its directors can be
expected to honour their obligations under the Exchange Lisling Rules and the
Listing Apreement;

“non-expert sections” contained in the new applicant’s listing | application ard listing
documents are true and that they do not omit to state a mat rial fact required to be
stated or necessary to avoid the staternents being misleading: and

there are no reasonable grounds to believe that the “exper! sections™ contained in
the new applicant’s listing application and listing document: are not true or omit to

state a material fact required to be stated or necessary to avcid the statements being
misleading.

We propose that sponsers be required to comply with a Code of C induct that wiid set out,
among other things, the minimum due diligence a sponsor would b : expected to undertake

to satisfy the obligations to condurt reasonable investigations we | ropose including in the
Listing Rules.

We propose that the Main Board and GEM Listing Rules be amend :d to require IFAs:

u

to take all reasonable steps to satisfy themselves that the terr 1s and conditions of the
transaction or arrangement are fair and rcasonable and in tie interest of the issuer
and its shareholders as a whole and that there are no grovuds to believe-that any
¢xpert advice or opinion relied on jn telation to the transactin are not true 91 omit 2
material fact; and

to make a declaration in their report of the due diligence hey have performed in
order to reach a conclusion that the ierms of the relevant tra 1saction or arrangement

are fair apd Teasonable and in the interest of the issuer a1 d its shareholders as a
whole,

117
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Q.11 Do you agree with our proposals?
0 Yes

HND

Please state reason(s) for your view.

The proposed amendment should read as follows:

“to 1ake all reasonable steps lo satisfy themselves i wh'gﬁzér the terms
and conditions of the transaction or arrangemeni are/tiré ot fair and
reasonable and in the interest of the issuer and its 51.areholders as.a whole
and that there are no grounds to believe that any e pert advice or opinion
relied on in relation (o the transaction are not true o1 omit a material fact”

Given the above statement already include the confirmaticn of work dons by the
sponsor or the IFA, we do not think it is necessary to have the second part of the
proposed amendment.

CODE OF CONDUCT FOR SPONSORS AND INDEPENDENT
FINANCIAL ADVISERS

(Annex 2) |

At Annex 2 we set out the proposed Code of Conduct for Spcasors and Independent
Financial Advisers.

IS

Q.12 Do you agree with the approach adopted in the proposei Code of Conduct for
Sponsors and Independent Financial Advisers?

@ Yes

E"l No

4

Please state reason(s) for your view.
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Declaration by sponsors and lead underwriters in listing docume nts to be registered
(Paragraphs 153 to 165 of Part B of the Consultation Paper)

We propose that both spousors and lead underwriters (where the L tter ate different from '

the former) shonld make a statement in listing documnents regarding the extent of their due
diligence which would track the form of statement currently giver to the Ixchange on a
privatc basis by sponsors subject to the modification noted beltw. A sponso: is also
expected to ensure that the document presents a fajr impression of tlie issuer and that it has
been written in plain language. The spomsor’s due diligence obl gation is modified in
respect of reports and information published in a listing document with the consent of an
expert. The form of declaration proposed recognises this distinctiim. In respect of “non-
expert sections™ of a listing document we propose that the followi g statement should be
made “[Sponsor firm and underwriter] confirm(s), at the date of ttis document, that after
reasonable investigation it believes/they believe and have reasonaole grounds to believe
that the information set out in this listing document at {make spe:ific references] is not
matetially false or misleading™ and, in respect of “expert sections’’, an alternative test of
due diligence that “it/they have no grounds to believe and d¢ not believe that the
information set out in those sections of the listing document at [ma <e specific references],
which have been prepared and authorised by [name)], is materially f: 1se or misleading”,

Q.13 Do you agree with our proposals?
O Yes

MNO

Please state reason(s) for your view.

Please refer to answer Q11 gbove
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IFA Due Diligence Declaration
(Paragraph 147 of Part B of the Consultation Paper)

We propose that IFAs are required to take all reasonable steps to satisfy themselves tbat
the terms and conditions of the transaction or arrangement are fair and reasonabls and in
the interest of the issuer and its shareholders as a whole, and that - here are no grounds to
believe that any information, expert advice or opinion relied on in relatien to the
transaction or arranpement are not true or omit a material fact. IFA: should include in their
reports a signed declaration setting out the due diligence they hav:: performed ir: order to
reach a conclusion that the terms of the fransaction or arrangement are fair and reasonable
and in the interest of the issuer and its shareholders as a whole.

0.14 Do you agree with our proposals?
O Yes

MNO

Please state reason(s) for your view.

Please refer to answer 11 above

REPORTING OBLIGATIONS AND MONITORING
(Paragraphs 166 to 170 of Part B of the Consultation Paper)

We propose to replace the requirement for an annual review witl. a certification process
and a targeted programme of monitoring.

We propose to require sponsor firms and TFA firms and their eligit le supervisors to submit
annual confirmations that they remain eligible to act in such capac ty. In addition, they are
required to report to the Exchange as soon as they became aware f they no longer satisfy
the eligibility criteria set out in the Listing Rules or any information provided by them in
connection with their application or continued inclusion on the lis: of Sponsors or the list
of IFAs has changed. The Exchange may also conduct a specific ' eview in relation to the
continued inclusion of the sponsor firm or IFA firm (or any f it's employees) if it
becomt?s aware or has reason to believe that the suitability of the fi m/individual nay be in
question.

120
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The monitoring tools we propose to use will vary according to ¢ rcumstances #nd may
include one or more of the following:

o

O

Q.15

Complaints;

Desk based reviews of transactions;

Reviews of referrals;

Liaison with other agencies, professional or regulatory bodie: ;

Meetings with management and other representatives from a sponsor firm or IFA
firm;

On-site visits after prior notification, :
Reviews of notifications and confirmations from sponsors or [FAs; and

Reviews of past services provided, and documentation prcduced, pursuant to the
Listing Rules by a sponsor or an IFA.

Do yau agree with our praposals?

O Yes

ENO

Please state reason(s) for your view.

P, 18,22
@o1s/022

The SFC has a separate department established to moniior the performarce of the
licensed corporations and persons.

{f this function is to be handled by the Listing Division again, it is not fair and may
even create a lol of conflict of interests.

An alternative the Stock Exchange may choose is to refer he case to SFC and let
the SFC 1o handle.
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COMPLIANCE AND SANCTIONS
(Paragraphs 171 to 181 of Part B of the Consultation Paper)

We propose that sponsors and IFAs and their eligible supervisors and staff all be subject to
disciplinary sanction. As noted in paragraph 54 we do not prcpose having a list of
acceptable directors and individual staff members who are not elig ible supervisois. Thus,
all persons licensed as representatives to advise on cotporate finance will be entitled to do
sponsorship or TFA work under the supervision of an eligible super visor, unless they have
been declared to be an unacceptable person. '

We propose disciplinary sanctions for sponsors and IFAs similar to those under the current
GEM Listing Rules, but with some variations for ndividuals. As with our sanctions for
issuers and directors, we propose a graduated hierarchy of shaming and disabling sanctions
that provide the flexibility to ensure the sanction 1s appropriate to the circumstances. Our
proposed sanctions are:

O Private reprimand,
C  Public statement with eriticism;
O Public censure;

0 Declaration that an individual is an unacceptable person o1 cannot be an eligible
supervisor for a specified period of time; .

d Suspension of a firm from the List of acceptable sponsors or lis: of acceptable IFAs for
a specified period of time;

O Declaration that an individual is an unacceptable person o) cannot be an cligible
supervisor; and

{1 Removal of a firm from the list of acceptable sponsors or list o “acceptable IF As,
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Q.16 Do you agree with our proposals?

O Yes

E]No

Please state reason(s) for your view.

The SFC has a separate department established lo monitor the performarce of the
licensed corporations and persons.

If this function is to be handled by the Listing Division agai 1, it is not Jair and may
even create u lot of conflict of inlerests.

In addition, the sponsors, the IFAs and their eligible superv, sors must be a licensed
person under the SFQ. Hence, any disciplinary actiosn shiuld be referred to and
dealt with by the SFC (who has the power under the SFO to investigate...elz).

ABILITY OF EXISTING GEM AND MAIN BOARD SPONSORS AND
| IFAS TO MEET ELIGIBILITY CRITERIA FOR ACCEPTABLE LISTS
| {(Paragraphs 186 to 189 of Part B of the Consultation Paper)

For those respondents to this Consultation Paper who are currenly on the list of GEM
Sponsors or who currently perform or who have in the past 2 ycars performed wotk as
Sponsor to Main Board applicants for listing or have in the past Z years acted ay an IFA,
we would appreciate your response to the following questions:

0.17 Would you meet the proposed eligibility requirements for sponsor firms or IFA
firms (whichever is applicable), including the requirement *hat sponsor firms have
Jfour eligible supervisors and HK810 million capital or tha, IFAs have two eligible
supervisors if those requirements: '
(a) were in effect today?
E Yes for IFA

E No for sponsor

(t) were in effect in 6 months time?
4
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(c) were in gffect in 18 months time?
E Yes for IFA

E No for sponsor (unless the Stock Exchange amend the restriction per our
suggestion stated in the answer to Q.4 above)

(d) were in effect in 30 months years time?
E Yes for IFA

a No for sponsor (unless the Stock Exchange amend the restriction per our
suggestion siated in the answer to Q.4 above)

Q.18 If your answer to any of questions 17 (a)-(d) was negative, please siae which
criteria would cause your firm not to meet the requiren enis and comment on
whether the proposed transitional arrangements would give you a sufficient
opportunity to meet all the requirements? Would this change if the second iransition
period (in which existing GEM sponsors would only be req dred to have eligible
supervisors to be on the list of acceptable sponsors) was 2 ) ears instead of | year?
Do you have any other suggestions or commenis on hov to address the issues
arising out of the impact analysis at paragraphs 186 to 188 of FPart B of this
Consultation Paper?

As stated in Q. 17 above, it is not @ matter of a 1 or 2 yiar transition period, ft
relates to the fundamental issues with regard to (i) haviny 4 eligible supervisors
and (ii) the eligible supervisors have to have at least one I} O completed within the
lprevious two years and such requirement will be one of th:' on-going requirement.
Please refer to our suggestions as stated in the answers for 2. 4 and 5 above,

/
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