B1-AUG-28P3 ©81:48 FROM GEM-CF TO WORKFLOW FAX , P.61-40
1= 8-03;, 1:27 KPMG ;+652 2873,;6616 # 1/ 40

e

KPMG Corporate Finance Limited i
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PO Box b0 27th Flogr, Alexandra House ) Telephone {852) 3121 9883
Ganeral Pest CHica . 18-20 Chater Read Fax |852) 2973 6616
Hong Keng Ceniral, Hong Kong :

31 July 2003

The Corporate Finance Division

The Securities and Futures Commission
8" Floor, Chater House

8 Connanght Road Cental

Hong Kong .

The Listing Division

The Hong Kong Exchanges and Clearing Limited
11" Floor, One International Finance Centre

1 Harbour View Street

Central

Hong Kong

Dear Sirs,

Re; Response to Consultation paper on The Regulation of Sponsors and Independcnt
Finance Advisers issued in May 2003 '

I refer to the Consultation paper on The Regulation of Sponsors and Independent Finance
Advisers issned by the Exchange and the SFC jointly in May 2003 (the “Consultation Paper™).
1 enclose my comments in the Appendix, incorporating an executive summeary sud a set of
detailed comments, for your due consideration. Unless otherwise defined, terms used herein
have the same meanings as in the Consultation Paper.

In principle, I have no objection to the concept of maintaining a uniform single list of
sponsors for both the Main Board and the GEM. However, it is my view that new measures,
if any, should be by way of strengthening the current framework as provided in the listing
rules (both Main Board and GEM), the Securities and Futures Qrdinance (Chapter 517 of the
Laws of Hong Kong) (“SFO") and the various code of conduets introduced by the SFC. Ido
not agree and do not believe that the introduction of new regulatory framework outside anJd in
addition to the current framework would improve the quality and standard of the listed
companies up to international standard. History showed that no regulation is fool proof.
The stringent regulatory framework in the United States of America cannot prevent corporate
scandals like Enron and Worldcom, which shocked the world wide corporate community,

I believe that the introduction of 8 more comprehensive regulatory framework by expanding
and strengthening the existing framework would increase the accountability of market
practitioners and provide a more healthy environment. I do no believe that this aim can be
achieved by shifting all responsibility to the firancial advigers as appears in the propesal.
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Furthermore, we appreciate that overseas regulatory regime offers certain successful examples
which is a good reference point  Nevertheless, in considering new regulations, due regard
should be given to the fact that Hong Kong is a unique market which serves as a platform for
corporation cstablished and/or operated in the People’s Republic China (“PRC”). The
unique political, social and legal infrastructure of the PRC produced a number of issued which
cannot be found any other jurisdictions worldwide. Such issues often proves to be difficult
and cannot be resolved with traditional solutions. We believe that any new proposals have to
be able to allow market practitioners to meet the challenges posed by the unique features of
the Hong Kong market white at the samc time increase the accountability of market
practitioners. I consider that rules of overseas markets should only be a reference and should
be tailored to cater for practical issues in implementation, instead of importing in full in Hong .

Kong.

1 would like to draw your attention to the following specific comments:

¢ Proposals stemming from the Exchonge to regulate independent financial advisers
and/or sponsors

I disagree with the various proposals regarding regulation of corporate finance advisers.
Independent financial advisers are peesons licensed by the SFC and already regulated by
the Corporate Finance Adviser Code of Conduet and other Codes of the SFC. These
proposals include those (1) imposing new licensing requirements for IFA and acceptable
individuals, (i) introducing a code of conduct for IFA, (iil) creating dlscmlmary
proceedings against JFA and (iv) imposing that only sponsors can advise on vanous fund
raising activities as opposed to JPQ currently. .

These proposals if implemented represent a duplication of regnlatory functions of the SFC
and will be at the expense of the shareholders of the Exchange, unless the SFC {5 to carve
out their powers and responsibilities over these market practitioners in the future.
Furthermore, regulation of market practitioners, which has been the role of the SFC under
the existing Hong Kong regulatory regime, is not the principal objectives for the
establishment of the Exchange, which is to operate a fair securities market.

« Proposals to impose qualification on sponsors

I disagree with the various proposals that tighten the eligibility of registered persons being
sponscrs (e.g. minimum capital requirements, having three completed significent
transactions of which at least one IPO, removal of co-sponsor system, etc.). :

I disagree that a corporate finance adviser who has not completed any IPO over a four year
period can no longer act as sponsor. Among others, sponsor’s role includes giving
financial advice (e.g. assessing business models of and building financial model for an
applicant, assessing risks of an applicent and suitability of going public) as well as
provision of totally distinct regulatory and procedural compliance advice {(e.g. compliance
with Chapter 9 of the Listing Rules). The Exchange may view that such corporate finance
adviser (the adviser who has not sponsored any completed IPO for four vears) may not be
familiar with the procedural requirements of the Exchange, and therefore should not qualify
10 act as sponsor of an IPO. 1 disagree with this proposition because

()  Whether or not a corporate finance adviser has completed any IPO over a four ysar
period, he confinues to possess the necessary skills to provide financial advice,
which is more essential and critical in ensuring quality of an applicant or an issuer,
for which an adviser is willing act and to associate his name; .
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(b)  The provision of procedural complance advice can easily be assisted by and/or

delegated to legal advisers to the underwriters, which is currently the case in respect
of listing sizeable companies (the legal advisers prepare the underlying documents
for signature by the sponsor for submission to the Exchange). I can't see why this
approach is not acceplable across the board if sizeable and international sponsor
firms are already adopting it. The sponsor firm continues to bear responsibility on
all submissions and the consequence of not complying with the [aid-down
procedures for JPO. It must be emphasized that familiar with procedural rules will
not of itself casure qualitative companies be selected for listing nor improve the

profile of the Hong Kong stock market;

(¢)  Ifthere is any unwritten rie or practice which is so egsential that omission of which
would render an applicant not suitable for listing (therefore only companics with
current sponscrship expericnce can act as sponsor), it is the responsibility of the
Exchange to disseminate such rules or practice to the market through a proper
channel (e.g. press announcement or formal rule changes, etc.), instead of through
private communication with an individua! firm in dealing with a particular case; and

(d)  Acting as co-sponsor having joint responsibility with the sponser, lead sponsor or
other joint sponsors will alleviate the concerns of the Exchange in this respect.

In respect of licensing for sponsors, I suggest the Exchange to adopt the currently licensing
regime of the SFC in respect of sole adviscrs for Takeovers Code matters, i the senss that
(i) only one responsible officer is required to be licensed in order for the firm to act as 2 sole
sponsor; (ii) the responsible officer is qualified after he has played a key role in the
sponsorship of a completed IPO while working in a lead sponsor or a co-sponsor firca and
shall not be required to complete ar IPO in every four years; (iii) unqualified individuals or
firms can sponsor a listing applicant provided they do not act on a sole basis (i.e. be allowed
to act as co-sponsar). In respect of licensing for IFAs, I suggest the Exchange admits all
qualified corporate finance advisers licensed by the SFC under the Securities and Futures

Ordinance.

The proposal penalizes local advisers who set a high standard in accepting clients. It also
precludes firms and individuals from undertaking sponsorship work again once they failed
to attain the qualification, unless the firm recruits four new senior responsible officers (for
the firm) and the registered individuals work for another qualified sponsor (provided that
the newly joined sponsor firm is able to sponsor one completed IPO in every four years) as
a junior staff (for the individual). The proposal appears to stem from a wrong perception
that the success of an IPO is the sole responsibility of the sponsor, and neglect the fact; that
it is the joint efforts and responsibility of a team of professionalg and the management of an

issuer instead. '

Furthermore, corporate finance advisory businesses are not capital intensive in nature' and
sponsors do not necessarily underwrite IPO, The imposition of a minimum cabital
requirement on sponsors only favour registered persons registered under Types 1 andf: or 8
of the Securities and Futures Ordinance who already have to comply with the miniraum
capital requirements imposed by the SFC, but do not raise the standard of the market. "

Proposals for Sponsors’ and IFAs’ declaration

I disagree with the varicus proposals that require sponsors and IFAs to provide
confirmation in a direct (confirmation in non-expert section) or indirect (confirmation in
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expert gection) manner. It is impracticable to perform any form of due diligence in respect
of certain matters (such as forecast information, opinions, etc.) or other information: _
. § .
Furthermore, I would also like to comment on the design of Annex 3 to the Constltation ]

Paper. It requests the respondent to give a positive or negative answer ouly to a summary set
of questions set out therein, which basically do not cover all proposals. Each question raised
a humbet of issucs, some of which are acceptable, while others are unacceptable. However,
a simple positive or negative answer can hardly give justice to the complicated issues raised
in the proposals, which have far fetching implications on the conduct of corporate Gnauce
advisers in the Hong Kong market. .

Finally, I note that the Stock Exchange did not set out the proposed rules in detail as conrast to
what the SFC has been daing in respect of cach proposed change to the Takeovers Code and
what the Stock Exchange had done in 2001 regarding the proposed changes in the Listing
Rules. Due to lack of transparcncy and details, I find that it is extremely difficult to give full
comments purely on just a "blue paper”, instead of a full "white paper". In this respect, I'~ould
like to reserve an opportunity to give more detailad comments when the proposed rule is
available in details.

Should you like to have any meeting with me 10 discuss my comments, please do not hes:tate
to comtact me at the above address or by telephone ((852) 3121 9813).

i
'

Yours faithfully

Lillian Mak
Director

Encl.

3
1
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SUMMARY OF QUESTIONS

ACCEPTABLE SPONSOR FIRMS
(Paragraphs 50 to 52 of Part B of the Consultation Paper)

We propose that to be cligible to act as a sponsor to a new applicant or a listed issuer,
the firm is required to be accepted by the Exchange for such purposes and admitied to
a list of acceptable sponsors maintained by the Exchange, The Exchange may 1efuse
an application as a sponsor or cancel a sponsor’s admission to the list if the Exchange
considers that the sponsor or applicant docs not satisfy the criteria established in order
for the firm to be included on the list of acceptable sponsors maintained by the
Exchange. Wec propose that all first instance decisions in relation to eligibility on
application; on-going eligibility and independence of a sponsor should be made by the
Listing Division and subject to review, if necessary, by the Listing Committee.

Q.1  Doyou agree with our proposal?
O VYes

& No

Please state reason(s} for your view

Whilst basically the proposal of maintaining a list of acceptable sponsots is
acceptable, it is our view that a single list should be maintained for both Main Board
and GEM. :

Furthermore, it is our view that the current proposal has left a number of eriiical
and practical issues unprovided for, including but not limited to:

- if scparate application has to be made for admission to the list of sponsors of

- GEM and Main Board separately, is it a procedural matter or will the applicztion

be independently vetted by the GEM Listing Division and Main Board Listing
Division?

In view of the proposcd requircment that sponsors should complete at least one
IPO cach year to be continuing eligible, it would appear that the protracted
administrative process of the Exchange on its own would render the proposa. not
practical, without taking into account the market conditions which will affec: the

L
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=
chances of completing a corporate finance transactions and are beyond the control of
the corporate finance advisers.
' =
In addition, we have strong concerns on (i) the admission criteria(Quesiions 4 to :_
8), (ii) on-going eligibility(Question 3), (iii} independence(Question 10}, and (iv) the b
transition process which no doubt assumes that there are sufficient personnet in the =

market for all existing corporate finance firms to meet the criteria and it is com'ercial
sensible to maintain such number of staff irrespective of the market conditions.

ACCEPTABLE IFA FIRMS
(Paragraphs 52 to 53 of Part B of the Consultation Paper)

We propose that only firms on the list of acceptable sponsors or acceptable IF4s be
eligible to act IFAs to issuers in relation to a connected party transaction, We propose
that a process similar to that for admitting firms to the list of acceptable sponstfrs be
adopted for IFA firms. '

Q.2 Do you agree with gur proposal?
0 Yes

A Mo

Please state reason(s) for your view. |
Maintaining a list of acceptable IFAs by the Stock Exchange is a duplication of
|

work of the SFC. We agree that the Exchange can disallow persons not on the list of
registered persons of the SFC from acting as IFAs in a connected transaction. Please
note our concerns on (i) the admission criteria (Questions 4 to 8), (ii) on-going
eligibility (Question 5), and (iii) the formation of the new list.

Can those financial institutions which would like to be sponsors as well as [FAs
make a single application for both qualifications? Although not all financial
institutions are interested in the smaller IFA market, they may apply for such
qualifications so that they have the flexibility of providing  a wide range of actilvities
for marketing purposes and to shelter from market downturn of any one aspect of
corporate finance activities. As such, in addition to the applications launched by
those financial institutions which have a focus on IFA market or are not currzntly
gualified as sponsors, the number of applications could be significant and it is
important that suitable transitional arrangement be provided for to ensure that muarket
praclitioners can mect the requirements of the new rules within the stipu ated
timeframe. In this regard, we would like to query whether or not the Exchangc has
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conducted a survey to access the volume of work it may be facing once the propbsal is
implemented and whether or not the Exchange has sufficient personnel to perform the
duties on a timely and efficient manner? -

It should also be noted that the skill set for the discharge of the role of an IFA
may be different from that of a sponsor and may be patrower than that of ar FA.
The role of the IFA is to analyze and opine on the fairness and reasonableness cf the
terms of the transaction in question (from the independent sharcholders’ point of view)
whilst sponsors and FAs, in addition to advising on the terms of the transactions. will
have to advise clients on compliance matters.

ACCEPTABLE INDIVIDUALS
(Paragraphs 54 to 59 of Part B of the Consultation Paper)

We propose that only individuals who:
(@)  are appropriately licensed/registered under the SFO;

(b)  work for a sponsor firm or IFA firm (whichever is applicable) and are eli:_g;ible
supervisors or perform work under the supervision of an eligible supervisor;
and :

(c)  ate noton the list of unacceptable individuals
may do sponsor work or IFA work.
Q.3 Do you agree with our proposal?

O Yes

& No

Please state reason(s) for your view. ¢

&
i

3

We agree with (a). We agree with (b) but not for the criteria to become elii;ible
persons.

We do not agree with the proposal of maintaining a list of unacceptable
individuals, We are of the vicw that a list of acceptable individuals should be
maintained instcad.

pP.B7 4@
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No reasons was set out in the Consuitation Paper as 1o why the Exchange
considers it is more appropriate to main a list of unacceptable individuals contrery 1o
maintain a list of acceptable individuals. Nor are the criteria as to how the Exchange
is to judge whether or not an individual should be put on the list of unacceptable
individuals set out in the Consultation Paper. Given the far fetching implications on
the livelihood of an individual whose name is being put on the last of unacceptable
individual, which is make public on the website of the Stock Exchange, we consider
the proposal to be highly objectionable. Not only will the fivelihood cf the
individual affected, the image and reputation of the sponsor firm which employed the
unacceptable individual will also be materially adversely affected notwithstanding
that all/other eligible supervisors are capable to perform the duties of a sponsor.

Furthermore the Consultation Paper does not set out the mechapism for an
unacceptable individual to apply to be struck off from the list or to appear against the
decision of be ruled as an unacceptable individual. Risa fundamental legal coacept
that no rules should take away a person’s livelihood unless that person is given
adequate opportunity to state his/her case with due and proper right of hearing. We
do not see the rationale for the Exchange to introduce such controversial rules without
due regard to a basic administrative principle, which governs the decisions of the
Exchange. We arc concerned that the introduction of such concept may bring about
a lot of administrative review action against decision of the Exchange which would
ipvolve substantial expenses, DBeing a listed company, the Exchange is not expected
to introduce such rules which would end up spending substantial financial resources
not to the benefit of its shareholders.

It is stated in paragraph 55 of the Consultation Paper that the purpose of the
proposals contained in the Consultation Paper is "necessary to preserve the repuiation
and integrity of Hong Kong equity markel”. It is difficult to understand how the
maintenance of a list of unacceptzble individuals can help to preserve the reputation
and integrity of Hong Kong equity market, while the maintenance of a lst of
acceptable individuals which is more acceptable to market practitioners and do not
have the problems stale above cannot achicve the same goal. '

Under the SFO, all personnel engaging in the provision of corporate finance
advisory services have to be licensed/registercd thereunder. In applying to be
licensed/registered under the SFO, an individual has to demonstrate that he/she is “fit
and proper”. It is difficult to imagine how can an individual who pass the “fit and
proper person” test of the SFC and yet be regarded as unacceptable individual by the
Exchange. We think that this double standard will create rather embanassing
situations where & persen is properly licensed under the SFO to carry out corporate
finance work and yet regarded as an “unacceptable individual” by the Exchange.

CRITERIA FOR INCLUSION ON THE LIST OF SPONSORS AND
IFAS :

P.B88-48
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Competence and cxperience of the sponsor and IFA firms
(Paragraphs 60 to 66, 73 and 79 of Part B of the Consultation Paper)

We propose that the focus of our requirements will be on the experience of the
individual member of staff, rather than the sponsor firm or IFA firm and that sponsor
firms have at Jeast four eligible supervisors and IFA firms have at least two eligible
supervisors, ‘

0.4 Do you agree with our proposal?
O Yes
g No

Please state reason(s) for your view.

We agree that focus should be put on the experience of individual memter of
staff, rather than the sponsor firm or the IFA firm to avoid creating entry barrier to
new firms staffed by experience personnel. However, we have strong concern about
the requirement that the sponsor firm or IFA firm should have at least four elizible
supervisors and IFA firms should have at least two eligible supervisors. The nunber
of personnel cmployed by a firm depends on the level of activities and also the then
market conditions.

We note that the UKLA reguires the sponsor to have at least four eligible
employees who (i) are being employed at an appropriate level of seniority within the
sponsor, and (ii) have provided advice in connection with a significant transaction at
least three times in the preceding 36 months and at least once in the preceding 12
morths. It does not neccssarily mean that the sponsor must have four “senior”
supervisors or an IFA must have two “senior” supervisors. The fact that GEM >oard
requires two Principal Supervisors and two Assistant Supervisors merely reflect that
more manpower resources are required in handling GEM applicants, whic are
perceived to carry higher level of risks and in discharging the ongoing sponscrship
requirements. As main board applicants are not perceived to carry as much risk as
GEM =pplicants, the requirements of having two principal supervisors and two
assistant supervisors should not also apply. :

In addition, under the current regime on Codes on Takeovers and Mergers and
Share Repurchases (the “Takeovers Code”), a firm with only one registered person
licensed to advise on takeover code matters can undertake work governed by the
Takeovers Code. Matters poverned by the Takeovers Code are as complicated as
other corporate finance transactions and IPO, we do not see the rationale for the
proposed requirements of two eligible supervisors to carry out IFA work. By !ar, it
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is understood that the SFC has been managing this licensing regime [or takebvers
matters satisfactorily and no abnormal instances known to the public have occuired.
As such, we think that the current licensing regime of the SFC applicable for advisers
advising on takeover matters of having one qualified persons suffices. Eventially,
the qualified individual bears responsibility of the quality of his advice and the
consequence of remaining suitable to be licensed.

S

]
!

Qualification and expericnce criteria of eligible supervisors
(Patapraphs 67 to 79 of Part B of the Consultation Paper)

We propose to merge the requirements relating to qualification and experience ciiteria
for Principal Supervisors and Assistant Supervisors into a single new category called
“cligible supervisors”. We also proposc to recogunize overseas experience derived
from recognized overseas exchanges (such as NYSE, NASDAQ, SGX, ASX, London
Stock Exchange and Toronto Stock Exchange) for the purposes of a.sscssmelzlt of
individuals. Accordingly, the experience requirement of the four eligible supervisors
required in each sponsor firm is proposed to be as follows: "

. must have a minimum of 4 years of relevant corporate finance advisory
experience derived in respect of companies listed on recopnized stock
exchanges or from other channels, such as corporate finance experience gained
from employment with an igsuer listed on the Exchange;

. substantive involvement in at least 3 significant transactions, which have been
completed. At least one of those transactions must be in respect of a company
listed on the Exchange. At least one transaction must have been an 1PO and at
least one of the transactions must bave been completed within the previous two
years. These requirements will be on-going requirements.

A substantive role means a role as & member of the sponsor firm’s core transaction
team in delivering or managing the delivery of one or more of the major comporents
of due diligence work undertaken in respect of an engagement. ,

The definition of “significant transactions™ is proposed to include: (i) IPOs; (i) .;vcry
substantial acquisitions or disposals (or their equivalent under the rules applicaqie 1o
listing on other recognised stock exchanges); (ili) major transactions (or their
equivalent under the rules applicable to listing on other recognised stock exchauges);
(iv) connected and major transactions (or their equivalent under the rules applicaﬁlc to
listing on other recognised stock exchanges); (v) a rights issue or open offer by a
listed company (or their equivalent under the rules applicable to listing on ?ther

|
|
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recognised stock exchanges); and (vi) takeovers subject to the Takeover Code (or its
equivalent in other recognised jurisdictions). Guidance will be provided to clarify that
fransactions involving the production of an exempt listing documents and the listing
of investment companies will not be regarded as significant transactions.

We propose that the qualification and experience criteria for the two TFA eligible
supervisors in an [FA firm be the same as for sponsor eligible supervisors save for the
one IPO transaction experience requirement.

0.5 Do you agree with our proposals?

@
(b)

@)

1 Yex
& No

Please state reason(s) for your view.

Under the proposal, the eligible supervisors of a sponsor firm must have:
a minimum 4 years of relevant corporate finance advisory experience; and

substantive involvement in at least 3 significant transactions, which have been
completed.

QOur objections to the proposal are as follows:

The Exchange may claim that a finance adviser, who has not sponsored any
completed IPO for four years, may not be kept up to date with the procedural
requirements of the Exchange. It must be appreciated that a sponsor’s role,
among others, includes giving financial advice (e.g. assessing business models of
and building tinancial model for an applicant, assessing risks of an applicant and
suitability of going public) as well as provision of totally distinct regulatory and
procedural compliance advice (e.p. compliance with Chapter 9 of the Listing
Rules). The fact that such financial adviser may not be familiar with the iatest
practice of the Exchange in handling IPO should not be a reason for precluding
them from acting as sponsor, because

i, Whether or not he has completed any IPO aver a four year period, a corporate
finance adviser continues to possess the necessary skills to provide financial
advice, which is more essential and critical in ensuring the quality of an
applicant or an issuer, for which an adviser is willing act and to associate his
name;

P.11-48
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M
ii. The provision of proccdural compliance advice can easily be assisted by
and/or delegated to legal advisers to the underwriters, which is often the case
currently in respect of the listing of sizeable companies (the legal advisers M

preparc the underlying documents for signature by the sponsor for submission
to the Exchange). We can’t see why this approach is not acceptable across the
board if sizeable and international sponsor firms are already adopting it. The
sponsor firm eventually has and continues to bear responsibility for all
submissions and the consequence of not complying with the laid-down
procedures or practices. [t must be emphasized that familiar with procedural
tules will not of itself ensurc qualitative companies are selected for listing nor
improve the profile of the Hong Kong stock market;

0T

iii. If there is any unwritten rule or practice which is so essential that omission of
which would render an applicant not suitable for listing (therefore only
companies with current sponsorship expericncc can act as sponsor), it is the
responsibility of the Exchange to disseminate such rules or practice to the
market through a proper channel (e.g. press announcernent or forma! rule
changes, etc.). A proper dissemination of rule or practice will also avoid
different teams within the corporate finance unit of the Exchange and different
market practitioners adopting different approach; and

iv. Acting as co-sponsor having joint responsibilities with the sponsor or other
joint sponsors will alleviate the concerns of the Exchange in this respect.

We believe an assistant supervisor (as defined in the GEM rules) with three years®
corporate finance experience should be able to handle an IPO properly under the
supervision of a principal supervisor with perhaps over 10 years’ corporate finance
experience. However, under the proposal, such principal supervisor would. not
qualify as an eligible supervisor.

S 1 ;| | A

It is noted that the takeover Iransactions are no less complex as an IPO.
Accordingly, we consider the Exchange should adopt the current licensing regime
of the SFC for sole advisers on Takeovers Code matters — a registered person will
become licensed to give sole advise on transactions governed by the Takeovers
Code if he is able to demonstrate his ability in one completed transaction invoiving
the issue of a shareholders’ circular governed by the Takeovers Code, iSuch
license will not automatically be withdrawn purely by the fact that they have failed
to complete one takeover over a petiod of four years. By adopting such approach,
& licensed person having demonstrated that he has sponsored (whether on a sole,
joint or co sponsor) one completed IPO would be qualified to act as sponsor or
thereafter. If a firm or an individual is not qualified to act as ‘sole’” sponsor, the
registered person can continue to sponsor listing applicant, provided that he does
not act on a solc basis (entitled to act as a co-sponsor). We suggest that the
currently system of allowing co-sponsor continues to apply. !

(b) An cligible supervisor is required to have at least four years of relevant corpcrate
finance advisory experience derived in respect of companies listed on recognized
stock exchanges or from other channels, such as experience gained from
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employment with listed companies listed on the Stock Exchange. Althougl it is
not very clear from the proposal, it appears that experience gained by auditors
and lawyers in advising listed companies on corporate finance matters will not be
taken into account. It is our view tbat the platform for recognized corporate
finance advisory experience is too narrowly set. In particular, legal advisers
also play a key role in advising applicants and issuers in complying with listing
rules, whether or not on application procedural matters, disclosure and do/don’t,
cspecially in sizeable IPO.  Under the policy statement of the TSX, an officer is
not required to have “at Jeast five continuous years of relevant experience with
an underwriter” if that person can satisfy any one of the other requirements, ¢.g.,
a licensed CFA or CBV. In the premises, we suggest that if a person can
demonstrate that he/she has acquired the relevant experience from an avenue
other than listed companics or sponsor firms, such expetience should also be
recognized.

One of the common problems of current GEM regime is the treatment of “career
breaks”. For example, a person may take a prolonged holiday between jobs.
Under the proposal, that person will not be regarded as having a continuous track
record. However, in fact, that person is no different from a person who take
two months holiday every year when working on a job. We do not see the
reason why a person’s previous experience would not be counted simply because
he decided that he would like to take a two months holiday between two jobs.
We do not agree that a person’s preference of life style should affect that person’s
eligibility. ;

Compare with oversea jurisdictions, the proposed requirement of four:years
experience with at least one transactions completed within the previous two years
are also too stringent. Under the UKLA, an individual is required to be
involved in three transactions within a pericd of 36 months. There iS no
requirerent that the transactions have to be completed. Whether transactions
can be completed or not depends on a number of factors. It is not unusual for
complicated transactions to take ycars to complete. '

Under the proposal, expetience derived from recognized overseas markets will
be recognized and only one significant transaction in Hong Kong mar<et is
required. While we agree that only recognizing “local experience” is too
stringent, requiring local experience in only one significant transaction without
imposing time Iimitation as to when such experience is gained will defeat the
purpose of ensuring that eligible supervisors understand and have expericace of
the Hong Kong listing rules. In an ever changing market, particularly the
unique feature of each individual market, recent focal experience should be 2
fundamental criteria for assessing the knowledge and experience of an eligible
supervisor in Hong Kong listing rules. :

The definition of “significant transactions” 1S 100 DAtTOW. The proposed
definition set out in paragraph 76 does not included top-up placing / placing, debt
restructuring, rescue proposal, redomicile, listing by way of introduction,
spin-off, capital reorgenization, discloseable transaction, privatization,
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whitewasher application, etc. No reasons have been given why some of the
transactions are recognized as “significant transactions” but not others. In
particular, it is accepted in UKLA that a related party transaction involving the
preparation of a circular is qualified (and so does the GEM Board under current
practice}. '

It should also be noted that a discloseable transaction or a transaction not even
notifiable under Chapter 14 of the Listing Rules for & sizeable blue-chip
company may involve billions of dollars. Most often, the adviser, who advises
on such transaction, is required to perform no less due diligence work as for
other major transactions or VSA for small listed companics. The fact that such
transactions are not announced or announced and set out in a circular that calls
for less extensive disclosure (e.g. no accountants’ report, valuation rcport,
indebtedness statement, etc.} does not mean that the adviser to such transaction
lacks the requisite skills and knowledge of the listing rules. It is because these
advisers are also required to, among others, review the valuation, analyse the
financial statements of the target companies, consider the impact of the
transaction on the listed issuer. We do not share that the knowledge of
combining such information in a shareholders’ circular as requircd by the Listing
Rules is so essential for a registered person to be able to act as a sponsor or an
IFA. [t should also be noted it i not uncommon that shareholders’ circulars are
prepared, submitled to the Exchange by legal advisers who seek clearance from
the Exchange.

We consider that listing of investment companies should not be excluded.
Sponsors, who are required to possess the skill set to assess the performance of
funds managed by investment companies directors and advising on listing wules
compliance, requires no less expertise than sponsors in other IPO.

In paragraph 75 of the Consultation Paper, 2 “substantive role™ means “a role as
a member of the sponsor firm’s core transaction team in delivering or mancging
the delivery of one or more of the major components of due diligence ~vork

undertaken in respect of an engagemert”. The definition contains a number of

ambiguous concepts which are subject to discretion of the Exchange and may
prove to be difficult. Such concepts include the meaning of “core transaction
team”, “managing the delivery”, “major components of due diligence work™.
Depending on the complicity of the engagement, different personnel may be
involved in different phases of an engagement. Moreover, the definition
appears to cover due diligence work only, what about the transaction team that
perform valuation of the target companies, advise on the terms of the agreements
and execute the same? It is our view that instead of the requiring the delivering
or managing the delivery of the due diligence work of an engagement, the
requirement should be “providing advice” as presently adopted in the UKLA and
by the GEM Board. :

We strongly disagree with the proposed IFA licensing regime, We consider the
existing SFC licensing requirements sufficc. We are not aware of any similar
requirement in other developed markets. :

10
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(k) Under the proposal, only fitms on the sponsor list can provide advice on
transactions like rights issue, open offer, other tramsaction that rcquire the
production of a listing document, etc. 'We strongly disagree with this propesal
because we do not agree that corporate finance advisers who have not completed
IPQ in the last four years no longer possess the skills set to advice on thesc: fund
raising transactions, etc. Furthermore, we perceive that the responsibility for
the compilation of a listing document can easily be discharged by an experiznced
corporate finance adviser or a legal adviser.

i
g

Our primary concern of the proposal is if (i) a firm is IPO focused and (i) the
“substantive involvement™ in an [PO cannot be claimed by more than one eligible
supervisor as proposed in the Consultation Paper, this would mean that the firm must
have at least 4 IPOs in a single year which are handicd individually by each of its
eligible supervisors for the four cligible supervisor to fulfill the ongoing requirerr ents.
However, whether the IPOs can be completed is also subject to the then market
condition. Besides, if there are more than 50 sponsors in the market, the number of
eligible supervisors will be at least 200, Given that each of them must compicte at
least one “significant transaction™ in the recent year to fulfill the proposed onyoing
requirement, the market would have to be able to substantiate the numbzr of
transactions. 'We doubt whether or not the Exchange has conducted a survey of the
market conditions before making the recommendations and we cannot understand
how the quality of the market be improved by unrealistic and impractical propasals.
In recommending rules of other jurisdictions, we suggest the Exchange reviews the
structure and working of such oversea jurisdiction. What works for -other
jurisdiction may not work in the Hong Kong market which has its own waique
characteristics not share by any other oversea market.

The proposal penalizes local advisers who set a high standard in accepting clients.
The proposal also precludes firms and individuals from undertaking sponsorship work
again once they failed to attain the qualification, unless the firm recruits four new scnior
responsible officers and the registered individuals work for another qualified spensor
(in the expectation that the sponsor is able to sponsor one completed IPO in cvery four
years) as a junior staff. The proposal appears to stem from a wrong perception thut the
success of an IPO is the sole responsibility of the sponscr, and neglect the fact. that
instcad it is the joint efforts and responsibility of a team of professionals and the
management of an issuer. :

It is not healthy for the market if market practitioners push to complete
transactions not simply for the interest of an issuer, but in order for themselves to
remain on the list of sponsors or [FAs. It is of course difficult to prove the ult'mate
intention of a corporate finance adviser of pushing a deal, but the market will
eventually suffer in the long-run under such circumstance, and the Exchange cannot
be excused for creating a system to encourage corporate finance adviser to promote its
self interests at the expense of the market. ;
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Other factors relevant to the eligibility criteria
{Paragraphs 80 10 81 and 86 to 94 of Part B of the Consultation Paper)

We propose to retain discretion for the Exchange to refuse or cancel a 5p01;lsor’s
acceptance. The Exchange may ask a sponsor or prospective sponsor to provide
further information during the assessment of their application. To provide clarity
about the circumstances in which the Exchange may consider exercising this
discretion we will publish details of the factors we will take into account in making an
evaluation. The proposed factors include the following:

The eligibility criteria requirements, including mintmum capital, nunber
of eligible supervisors, experience of individual eligible supervisors, are
not met; '

The applicant is unable o satisfy the Exchange that it will be atle to
discharge the obligations in paragraph 7 of the proposed Code of Conduct
for Sponsors and Independent Financial Advisers (these obligztions
include having effective supervisory, monitoring and reporting controls,
an cffective compliance function, adequate competence, professional
expertise and human and technical resources and maintaining proper
books and records);

Current suspension or revocation of regulatory status (including where
this is self-imposed as a result of settlerment); and

Suspension or revocation of regulatory status (including where this is
self-imposcd as a result of settlement) that has expired but in relaticn to
which, the applicant is unable to satisfy the Exchange that appropriate and
sufficient remedial steps have been taken. :

We propose that the same factors be taken into account in determining the
acceptability of IFAs as are taken into account for sponsors, save for the minimum
capital adequacy requirement. '

(.6 Do you agree with our proposal?

O

i

Yes

No
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Please state reason(s) for your view,

We consider that objective criteria and a clear explanation be provided bty the
Exchange for exercising its discretion to refuse or cancel a sponsor's acceprance.
For example, of the four criteria listed out in paragraph 80 of the Consultation Paper,
it is unclear as to the circumstances the Exchangs will excreise its discretion regarding
capability to satisfy paragraph 7 of the proposed Code of Conduct for Sponsors and
Independent Financial Advisers and the remedial steps regarding suspension or
revocation of rcgulatory status. Again, as statcd above, rules that allowed the
enforcement regime to retain substantial residual discretion are not good rules and
tend to be confusing rather than an effective means in improving the market. '

Minimum Capital Requirement of Sponsor Firms
(Patagraphs 82 to 85 of Part B of the Consultation Paper)

We propose that sponsor firms are required to meet and maintain 8 minimum capital
requirement of “total paid-up share capital and/or non-distributable reserves of not
less than HK$10 million represented by unencumbered assets and a net tangible assct
value after minority interests of not less than HK$10 million”. Should the sponsor
firm be unable to meet the capital requirement, we propose to accept as an alternative
an unconditional and irrevocable guarantee from a company within the sponsor group
or en authorized institution of not less than HK$10 million.

We do not propose that IFA firms should be subject to a similar requirement.

Q.7 (@) Do you agree with our proposal for sponsor firms?
O Yes
¥ No

Please state reason(s) for your view.

We do not agree with the proposal that a sponsor firm should have a mlmmum
capital requirement of HK$10 million.

The fact that a GEM sponsor is required 1o maintain a minimum capital should
not apply to main board sponsorship system because main board applicants are. not
perceived to carry the high level of risk as for GEM applicants as the Exchange regard

13
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at the time of introduction of the GEM board.

From a practical point of view, corporate finance advisory work is not capital
intensive, although the Stock Exchange has stated in the Consultation Papcr that it is
not convince by this argument. It is stated in paragraph 85 of the Consultation Paper
that the “principal purpose of establishing capital criteria is fo ensure thet the
sponsor firm has adequate resources to fulfill its role as o sponsor and the
responsibility it accept®. However, the Consultation Paper does not elaborate.as to
why such larpe amount of capital is required for corporate advisory work or the
relationship between the capital amount and the work of the sponsor.

7 (B) Do you agree with our proposal for [FA firms?
o Yes
o Mo
Please state reason(s) for your view.

]

We concur that there should not be minimum capital requirements for IFA firms,
because provision of corporate finance advisory services is not capital intensive.

Undertakings to the Exchange
(Paragraphs 95 to 97 of Part B of the Consultation Paper)

We propose that each of the sponsors and IFAs seeking to be admitted to the list of
Sponsors or list of IFAs be required to declare that the contents of its application to be
admitted to the list is true and does not omit any material fact, We alse propose that
each of the sponsors and IFAs secking to be admitted to the list must sign an
undertaking to the Exchange to comply with the relevant Listing Rules applicatle to
sponsors or IFAs, including the proposed Code of Conduct for Sponsors. and
Independent Financial Advisers; and to assist the Exchange with investigations,
including by producing documents and answering questions fully and truthfully.
Furthermore, we propose that ecligible supervisors be required to provide the
Exchange with a written undertaking in similar terms to that provided by sponsors
firms and IFA firms. This will include an obligation to comply with the Listing Rules
and the proposed Code of Conduct for Sponsors and Independent Financial Advisers.
The proposed Code of Conduct for Sponsors and Independent Financial Advisers

14
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includes an obligation that the eligible supervisors and directors of sponsor firms and
IFA firms use their best endeavours to ensure the sponsor firm or IFA firm coraplies
with its obligations under the Listing Rules and the proposed Code of Conduct for
Sponsors and Independent Financial Advisers. A breach of the undertaking will be
deemed to be a breach of the Listing Rules and will be subject to disciplinary action.

Q8 Do you agree with our proposals?
0 VYes
& Mo

Please state reason(s) for your view,

We do not agree with the proposal.

Under the proposal, both sponsor firm/IFA firms and individual eligible
supervisors have to provide the Exchange with an undertaking. Each corporate
finance advisers arc already bound to comply with the Code of Conduct for Corporate
Finance Advisers issued by the SFC in December 2001 and various other codes and
guidelines.

Under Section 23 of the SFO, the Exchange is to provide a fair, orderly and
efficient market for the trading of securities. As such, we doubt whether “the
sponsor (and also its eligible supervisors) to make the proposed undertakings to the
Exchange of complying with (i) the relevant listing rules applicable to sponsors aad (ii)
the proposed Code of Conduct for Sponsors and Independent Financial Advise:s” is
essential to the Exchange for providing a fair, ordetly and efficient market for the
trading of securitics.

Moreover, we are uncertain as to whether the listing rules which are designated
to govern the listing of securities (and also their issuer) will be abused if the statement
of “a breach of the undertaking will be deemed to be 2 breach of the Listing
Rules ...... ” is so established. We do not see the reason for the listing rules vwhich
govern the listing of securities on the Exchange should be extended to govemrn
corporate finance advisers when they are currently subject to the regime of the SFC.

Extending the role of the Exchange to regulate market practitioners is not only
against the objectives of the cstablishment of the Exchange, but will also waste
resources of a listed company (the Exchange) at the expense of its shareholders on
peirforming work outside its core objectives and work already being performed by the
securities market regulator. 'We do not see why duplicating the efforts of ansiher
regulator can assist the Exchange to promote the profile of the Exchange. :

i
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APPOINTMENT
(Paragraphs 98 to 113 of Part B of the Consultation Paper) i

We propose to retain the requirement that new applicants (including deemed new
applicants) will be required to appoint a sponsor to assist them through the application
Process.

After the new applicant is listed, we propose that:

(2)  For Main Board: the new applicant must appoint a sponsor firm as a fineneial
adviser for a period ending on publication of the financial results for the first
full financial ycar after the listing.

(b) For GEM: the new applicant must appoint as sponsor {irm as a financial
adviser for at lcast the remainder of the financial year during which the listing
occurs and the 2 financial years thereafter (i.e. we proposc to retain the period
stipulated in the existing GEM Listing Rules).

The issuer will not be obliged to appoint the same sponsor firm who handled their IPO.
During this period, the issuer will be obliged to seek, on a timely basis, advice :Tom
the sponsor in relation to a number of prescribed events. The prescribed circumstances
and services are proposed to include the publication of any repulatory announcement;
publication of any circular or financial report; where a nolifiable transaction
(connected or otherwise) is contemplated including share issues and share repurchases;
and monitoring the use of the proceeds and adherence to the business plans as derailed
in the prospectus.

We also propose to retain the diseretion to direct an issuer to appoint a sponsor fiim to
provide it with advice for any period it specifics. This discretion may be used in the
event of a breach of the Listing Rules or investigation of a possible breach o: the
Listing Rules.

We also propose to retain the requirement that listed issuers are required to appoint an
IFA in relation to connected party transactions that require any shareholders to abstain
from voting and transactions or arrangements that require controlling shareholde’s to
abstain form voting. We will clarify that an IFA must be a firm either on the list of
acceptable Sponsors or list of acceptable IFAs.

Q.9 Do you agree with our proposals?

’ |
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O VYes

4O No

£
B
g

Please state reason(s) for your view.

We do not agree with the proposal.

It is proposed to discontinue the concept of co-sponsorship, but to allow more
than one sponsor for ““large IPO” in which il is necessary for more than one
.spomor”, in which case one of the sponsors will be designated as the “primary
sponsor”, 1t is not clear under this proposal as to the meaning of “large [PO”. An
PO with a large offering size does not mean that it is complicated as to warrant more
manpowet, so that the combine effort of sponsors are required.  Furthermore, it is not
spell out in the Consultation Paper as to who will determine whether more thar one
sponsor firm is required for an [PQ. We are of the view that the issue as to whather
or not more than one sponsor firm is required, it is much better for the issue o be
determined by the market practitioner.

We consider the Exchange to adopt the current SFC licensing regime for sole
adviser on Takeovers Code matters, in the sense that any adviser who is not qualified
to act as a sole sponsor can sponsor an applicant for listing as a co-sponsor.  All
sponsors, whether co-sponsor, lead sponsor or joint sponsor should bear full
responsibility for the conduct of an TPO,

It is not clear whether the “primary sponsor” is to bear more responsibility i’ any
statement in the public document tums out to be incorrect or misleading. 1f the
“primary sponsor” is the point of communication with the Exchange, it will be
sufficient to designate them as the point of conduct instead of “primary”. Does it
suggest other sponsor takes a secondary role to the “primary sponsor” and bear lower
level of responsibility? We wonder how such system can promote the quality of the
Hong Kong stock market if a sponsor to a sizeable transaction can take a smndary
role.

It is also proposed that both Main Board and GEM listed companies are to
appoint a sponsor firm as financial adviser for a certain period of time. For reasons
set out below, we strongly disagree with the proposal: ’

(a) The Exchange appears to be of the view that the appointment of on-going
sponsor will improve the disclosure of listed companies. There is in fact no
evidence that this is the case. This is because a sponsor firm can only prcvide
the listed company with the requisite advice and guidance upon being provided
with adequatc information or being approached by the listed company for advice.

{(b) In spite of the potential substantial increase in opcrating cost to listed compaaies,
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=]
the Exchange appears to belicve that this factor is irreievant as the poféntial
benefit to investors outweigh the cost factor. In this regard, we believ? that
before proceeding further with this proposal, the Exchange should conduct a n
survey to ascertain the frequency listed companies cngaged in corporate finance =

activities. In fact, a majority of the listed companies do not engage in any
corporate activilies which has an implication under the listing rules, other than
issuing interim reports and annual reports. For these listed compauies, the
benefit of appointing an on-going sponsor is marginal. In addition, the
additional cost will affect the profitability of the listed companies. We are of
the view that for a majority number of listed companies, the cost of appoiating
on-going sponsors outweigh the benefit, if any.

{c) In paragraph 108 of the Consultation Paper, the Exchange proposed ccrtain
circumstances under which the Exchange may grant a waiver frorn the
requitement of appointing an on-going sponsor. Both suggested waiver
application criteria requires the relevant directors or compliance officer to have
certain expetience and also an “unblemished compliance record”. Itis not'clear
what the Exchange would regard as “nnblemished comphance record”. | If a
director has been a director of a listed company which was in financial dxff culty
and could not pay for the auditors fee for the preparation of audited accounts for
publication within the timeframe stipulated under the relevant listing rules.
Given that failure to publish audited accounts on a timely basis is a strict
liability” breach of the listing rules. In such circumstances, the director cimnot
be said to have an unblemished compliance record although the breach is not the
result of his failure to comply with the listing tules but cause by factors bevond
his control.  Alternatively, 2 listed company may commit a breach of the listing
rule while the relevant director is a director of that listed company. The breach
was only detected after the director has left the employment of listed company.
A waiver was granted to another listed company (Company B). Wil the waiver
be revoked when it was brought to the attention of the Exchange that listed
company A has committed a breach of the listing rules? How will cases where
the Listing Division alleges a breach of the listing rules, but disciplinary
proceedings has not yet commenced be treated? It is not unusual for
disciplinary proceedings to be brought two years after the occurrence oa the
alleged breach of the listing rules. :
It is further proposed that in addition to the requirement of appointment of

on-going sponsors, the Exchange has the discretion to direct a listed issuer to appoint

a sponsor firm to provide it with advice for any period of time it specifies.  Again, no

detail criteria are set out in the Consultation Paper as to the circumstances \nder

which the Exchanpe will exercise its discretion. Furthermore, the scope of such
engagement is neither specified in the Consultation Paper. In paragraph 113 of the

Consultation Paper, in discussing whether or not the Exchange should usc its

discretion to direct listed companies that neither make extensive use of external

advisors nor have adequate internal advisors to appoint a sponsor firm to provide it
with advice, as opposed to a general requirement that all listed companies should
appoint an on-going sponsor, the Exchange acknowledge that “a difficully in. this
approach would be establishing clear criteria which would allow consitent
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1

decision-making”. No reason was given in the Consultation Paper as to whjy the
Exchange felt that this difficulty as annunciated in paragraph 113 is not applicable to
the proposal to retain the discretion in paragraph 110 of the Consultation Paper.

We are of the view that the appointment of on-going sponsors for Main Iloard
listed companies should be subject to further consultation with listed iscuers,
applicants, potential applicants and the investing public. It is not just a niatter
between the Exchange and the sponsors becanse cost factor is one of the major
concern for issuers and the investing public. '

=
el

The UKLA requires the appoiniment of a sponsor in the following situation:

“2.6 An issuer (other than a public sector issuer or an fssuer issuing
specialist securities or miscellaneous securities) must  have
appointed a sponsor when,

{a) it prepares a shelf document or makes any application for Lsrmg
which requires the production of listing particulars, or _

(b) in relation to any transaction or matter a sponsor is requzr:'d by
the listing rules io report to the UKLA.

2.7 In the event of a breach of the listing rules by un issuer, the LKLA

may notify such issuer that the appointment of a sponsor is regiired
to give advice on the application of the listing rules.”

We believe that an approach similar to that in the UKLA should be adopted.

We believe that the discretion to dircet an issuer to appoint a sponsor firm to provide

advice for any specified period can only be exercised by the Stock Exchange ia the

event of a breach of the Listing Rules (rather than in any situation as proposed in the

Consultation Paper). :

We also strongly disagree that an IFA must be a firm either on the List of
acceptable sponsors or list of acceptable IFAs (see reply to question 2 above),

INDEPENDENCE !
(Paragraphs 114 to 123 of Part B of the Consultation Paper) '

We propose that a sponsor must not act for any new applicant or listed 1ssuer, whether
as a SPONSOT Or joint sponsor, from which it is not independent. The Exchange will
expect a sponsor to consider a broad range of factors that might impact on its ability
to act independently of an issuer. Some of these factors are considered below, but
sponsors should note that this list of factors of when a sponsor will not be regard:d as
independent is not exhaustive and the existence of other relationships or int¢rests
which might give rise to a material interest in the success of a transaction wi ll be
considered. The specified circumstances are:

ki
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. a sponsot or any member of the sponsor’s group is holding more that 3% of the
issued share capital of a new applicant;

. the fair value of sharcholding refemred to above exceeding 15% of the
consolidated net tangible asscts of the sponsor group;

. a sponsor or any member of the sponsor’s group is controlling the majotity of
the board of directors of the new applicant; ‘

. a sponsor is controlled by or is under the same control as the new applicar.t;

. 15% or more of the proceeds raiscd from an IPO is applied to settle debt: due
to 2 member of the sponsor’s group;

. a significant portion of the listing applicant’s operation is funded by the
banking [facilities provided by a member of the sponsor’s group;

. where a director or employee of the sponsor or a close family member of either
a director or employee of the sponsor has an interest in or business relatio:ship
with the new applicant; and \

L where the sponsor or a member of the sponsor’s group is the new applicant’s
auditor or reporting accountant. '

In addition to fulfilling the independence requirement as mentioned above, we also
propose that the Exchange will generally preclude from concluding that an IFA is
independent if it has served as a financial adviser to the relevant listed issucs, its
subsidiaries or any of its connected persons any significant assignment within two
years of appointment. :

We also propose to require sponsors and IFAs to submit a declaration in respe:t of
their independence, addressing each category of potential conflict, at the beginning of
any assignment, which requires the appointment of a sponsor or an IFA.

Q.10 Do you agree with our proposals?
O Yes
W Ne

Please state reason(s) for your view,
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Although we agree that in some stances as set out in the Consultation Payer do
affect the independence of a sponsor firm / IFA firm, we do not think al the
circumstances set out therein affect the ability of the sponsor to give “impartial
advice” and to discharge its duties independently.

According to the “Sponsor’s confirmation of independence” as required by the
UKLA, we notc that the sponsor as well as its directors, partners and employees must
report (i) whether they have any sharcholding interest or directorship in the issuer and
(i) any other matters which may affect the independence from the issucr. As such,
interests of any associates of the sponsor’s directors and employees may or may not
be a factor which can materially affect its independence. In particular, whether a
business relationship (past or currcnt) between the issuer and the sponsors’ director or
employee can also materially affect its independence may be subject to judgment,
So, we do not consider that the existence of such interests or relationship should
necessary prefude a firm from acting as a sponsor.

We are of the view that different rules shall apply in determining the
independence of a sponsor for IPO and of an IFA for a eonnected transaction, ard we
generally agree to cedify the independence standard for an 1FA.

In addition, we note that the independence of an JFA relating to the Code-related
matters 'is stricter than that relating to the Exchange matters, However, due t the
nature of the Exchange matters, we think that a firm can qualify to be an IFA (ather
than any shareholding interest) if it has not served as a financial adviser to the issuer
and its subsidiaries or the connected persons of the contemplated transaction within
the past 12 months.

We suggest that the current practices that co-sponsors and jeint sponso’s be

allowed in certain circumstances in order to alleviate the concern on independerce of
Sponsors.

RESPONSIBILITIES

Reasonable investigations
(Paragraphs 124 to 152 of Part B of the Consultation Paper)

We propose that the Main Board and GEM Listing Rules be amended to require
sponsors to conduct reasonable investigations to satisfly thernselves that: ‘

. the new applicant is suitable for listing, the new applicant’s direstors

appreciate the nature of their responsibilities and the new applicant and its
directors can be expected to honour their obligations under the Exchange

2l
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Listing Rules and the Listing Agreement;

“non-expert sections” contained in the new applicant’s listing application and
listing documents are true and that they do not omit to state a materia: fact
requited to be stated or necessary to avoid the statemenis being misleading;
and '

there are no reasonable grounds to believe that the “expert sections” contiined
in the new applicant’s listing application and listing documents are not true or
omit to state a matcrial fact required to be stated or necessary to avoid the
statements being misleading, '

We propose that sponsors be tequired to comply with a Code of Conduct that will set
out, among other things, the minimum due diligence a sponsor would be expecied to
undertake to satisfy the obligations to conduct reasonable investigations we propose

including in the Listing Rules.

We propose that the Main Board and GEM Listing Rules be amended 1o require I7As:

Q.11

1o take all reasonable steps to satisfy themselves that the terms and condi'ions
of the transaction or arrangement arc fair and reasonable and in the interest of
the issuer and its shareholders as a whole and that there are no groums to
believe that any expert advice or opinion relied on in relation to the transa:tion
are not true or omit a material fact; and

to make a declaration in their report of the due diligence they have performed
in order to reach a conclusion that the terms of the relevant transaction or

arrangement are fair and rcasonable and in the interest of the issver and its
sharcholders as a whole,

Do you agree with our proposals?
O Yes
§ No

Please state reason(s) for your view.

We do not agree that therc is an expectation gap between the Exchange’s view of

the responsibilities of sponsors and the manner in which many sponsor: are
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discharging those responsibilities simply because of the recent corporate scandals.

1t is currently set out in thc Model Code for Sponsors of the Listing Rules (Main
Board) that the purpose of the model code is to give guidance on the Exchaage’s
minimurn expectations of the sponsor’s role. For instance, a sponsor should satisfy
itself, on the basis of all available information, that an issuer is suitable for listing,
Besides, a sponsor should be closely involved in the preparation of the Dsting
document and in cnsuring that all material statements therein have been verified. It
is also specified in the model code that failure by a sponsor to meet such expectations
without reasonable cause may render it unacceptable to perform the role of sponsor in
future. We believe this is what sponsors in Hong Kong generally have becn doing
all along.

Tt appears from the Consultation Paper that the rationale for the proposal as
stated in paragraph 133 of the Consultation Paper is that “recent experience in Hong
Kong sugeests that some sponsors o issues of securities on the Exchange are nol
performing their role to an adequate standard. In a number of cases in Vwhich
problems have been identified with the accuwracy of statemenis made in IPO
prospecruses and listing application documents, sponsors have sought to disavow
responsibility by saying that they relied on information provided by directors or
officers at face value.” Tt is further stated in that paragraph that the Exchange does
not view such level of due diligence as adequate due diligence in the context of what
is recognized as such in developed market. The Consultation Paper does not
stipulated as to what evidence was being accepted on face value in respect of those
IPO prospectuses where problems concerning accuracy of certain staiements arc
identified. Nevertheless, no matter how depth a due diligence review is, the sterting
point is always information provided by the potential listed issuer.  Of course, certain
information provided can be cross checked with public information. However, therc
is no fool proof way to cross checked all data against public sources. Furthermore, it
is not unusual for companies not to keep everything in writing. Business are
conducted mostly by verbal exchanges around the world. For example, transactions
may be occurred between the listing applicant and a third party whe is a n:itural
person and the directors of the listing applicant claimed to have no relationship
whatever with them. There is in practice no way for a sponsor to cross check: this
information apart from making enquiries with the directors and that third party and
accepted was being told on face value. We believe that whether or not the levz! of
due diligence is adcquate is a matter to be determined in the context of the partivular
issue taking into account the practical constraints.

Under the proposal, the Exchange proposes that sponsors should conduct
reasonable investigations in several areas of concern, namely (i) suitability of listing,
(i) “non-expert sections™, and (iii) “expert sections” which allow the Exchange to rely
upon during its assessment of the applicant’s listing application and listing docuraent.
By sponsoring a listing applicant, the sponsor has in fact implied that the listing
applicant meet the basic listing requirements, as such we believe that it iz not
unreasonable that sponsors should be required to take certain review proceilures
regarding the suitability of listing of the issuers.

23 |



P1-AUG-2003 ©1:58 FROM GEM-CF TO WORKFLOW FAx P.28-44
i- 8-03; 1:27 ;KPMG ;tB52 £873.8618 # 287 40

=
The proposal that a sponsor should take responsibility to ensure that c:rtain
sections of the prospectus are true and no material fact is omitted therefrom is
unreasonable to a certain extent. In respect of “non-expert sections”, sponsors may m

-

have difficulty in assessing the correctness and completeness of certain informration
notwithstanding that they have exhausted all possible avenue to ascertain the truth and
completeness of the information. If, for instance, the company’s managément
predicts that the industry growth is about 20 per cent. per annum for the coming five
years. In rclation to this estimation, a sponsor can (i) obtain research reports, (i1)
observe the pattern of past industry growth, (iii) study other relevant markets (c.g.
upstream, downstream or overseas), and (iv) perform an industry analysis itself, so as
to verify the accuracy of the statement and to present the statement in a context ‘which
will not create a misleading impact. But there is always a limitation as to what a
sponsor ¢an do and a sponsor cannot predict unforeseeable circumstances whict. may
later provc the statement to be incorrect or there may be lack of official statistcs in
the industry, as a result of which the sponsor would have to rely on unofficial statistics.
As such, notwithstanding that the sponser has done what a reasonable man can lo in
the circumstances, it can still never be able to fully satisfy itself and/or to assure the
Exchange that all the information set out in the “non-expert sections” is withou! any
omission or not misleading.

=
H

On the other hand, if the experts so appointed are independent from the issuer
and qualified for providing the information set out in the “expert sections™, we believe
that jt is sufficient for the Exchange to rely upon their statements. Considering the
approach of the TSX on the use of experis {a copy of which is attached) which we
believe are more reasonable and practical, the responsibility of a sponsor should e no
more than assessing the independence and qualification of such experts. In fac, it is
not possible to confirm whether or not the statements in the “expert sections” ar: true
and there is no omission of material fact required to be stated or necessary to avoid
the statements being misleading without going through the working papers of the
experts. However, working papers of “experts™ in most instances are confidential
information governed by client confidentiality and cannot be disclosed to a third Harty
by the expert. Moreover, most experis are reluctant to hand over their intirnal
working paper to a third party for review which would render it inherently impos;sible
to conduct the necessary review so as to give the required statement to the Exchange,

CODE OF CONDUCT FOR SPONSORS AND INDEPENDENT
FINANCIAL ADVISERS |
(Annex 2)

At Annex 2 we set out the proposed Code of Conduct for Sponsors and Indepcndcnt
Financial Advisers.

Q.12 Do you agree with the approach adopted in the proposed Code of Conduct for
Sponsors and Independent Financial Advisers?
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O Yes
i
N No b
E
Please state reason(s) for your view. : é

t

We agree with some of the matters sct out the Code of Conduct for Sponsora and
Independent Financial Adviser (the “Code of Conduct”), but not all. It is proposed
that a registered person under the SFO has to observe the requirements of the Listing
Rules including the Code of Conduct. Such provisions would render a p:rson
subject to the regulation of both the Exchenge and SFC which is not necessary.  This
is because a person who has breached the Code of Conduct may not be regarded as fit
and proper and as such would not prabably be able to remain as & registered person.
We do not see the reason of having a single breach of regulation subject to duglicate
proceedings of two repulatory authorities. In this regard, we are of the view that the
Exchange should coordinate with the SFC to enable the SFC to take appropriate
action under the SFQ. We are of the view that the Code of Conduct should be z. code
of practice to help the firms improve their corporate governance and operitions
(Question 6).

We consider that the proposed requirements set out in the Code of Conduct
should be strictly applicable only to sponsor firm(s) and IFA firm(s) (but not their
eligible supervisors, other directors and/or staff) given that it is the firm rather than
the individual to accept and perform the work for an issuer.

Declaration by sponsors and lead underwritcrs in listing documents t) be
registered )
(Paragraphs 153 to 165 of Part B of the Consultation Paper)

We propose that both sponsors and lead underwriters (where the latter are difierent
from the former) should make a statement in listing documents regarding the extent of
their due diligence which would track the form of statement currently given to the
Exchange on a private basis by sponsors subject to the modification noted below. A
$ponsor is also expected to ensure that the document presents a fair impression cf the
issuer and that it has been written in plain language. The sponsor’s due diligence
obligation is modified in respect of reports and information published in a listing
document with the consent of an expert. The form of declaration proposed recogniscs
this distinction. In respect of “non-expert sections™ of a listing document we proposc
that the following statement should be made “[Sponsor firm and underwriter]
confirm(s), at the date of this document, that after reasonable investigation it
believes/they belicve and have reasonable grounds to believe that the information set
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out in this listing document at [make specific references] is not materially false or
misleading” and, in respect of “expert sections”, an alternative test of due diligence
that “it/they have no grounds t0 believe and do not believe that the information set out
in those sections of the listing document at [make specific references], which bave
been prepared and authorised by [name], is materially false or misleading™.

1
—
t%

Q.13 Do you agree with our proposals?
o Yes
& No

Please state reason(s) for your view.

We do not agree with the proposal and it is our view that the proposal is rade
without giving any regard to the market practice in Hong Kong and the role of a lead
underwriter in 2 Hong Kong IPO. No reason is given for the proposal nor ha; the
proposal deal with the different role of a sponsor and a lead underwriter. Whaever
due diligence the lead underwriter has undertaken, such due diligence worl. are
undertaken for the purpose of deciding whether or not to underwrite the offer, not for
the purpose of making public statements to the investing public.

On the other hand, a sponsor in sponsoring the listing application has jiven
various confirmation to the Exchange and under current practice, also regarded as an
“expert” under the Companies Ordinance.

First, we have considered the approach taken by the UKLA, the TSX and the
ASX in this regard. We noticed that there is no such kind of declaration requirzd to
be made by the sponsors and the lead underwriters in the listing documents 15 be
registered. In particular, for the related “expert sections” found in the ASX {see
attachment VII}, if the prospectus includes a statement purporting to be made by an
expert, the prospectus can be issued once the expert has provided its wrilten cor sent
(and being stated therein). It seems to us that the expert itself is responsible for its
statement or opinion expressed in the prospectus.

As mentioned in Q11, we note that the Exchange proposes to request the
sponsors for conducting reasonablc investigations on several areas of concern, namely
(i) suitability of listing, (1i) “non-expert sections”, and (ii1) “expert sections” which
allow the Exchange to rely upon during its assessment of the applicant’s listing
application and listing document. While, according to the proposed requirement
herein, the Stock Exchange would like the sponsor to make a declaration regarding its
reasonable investigations on “non-expert sections” and “expert sections” in the
prospectus subsequent to its velting process. We wonder whether it is necessary to
do so. Nevertheless, as discussed earlier, notwithstanding that we can tnake
investigations (or any applicable review procedures), it is impracticable for us to fully
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satisfy itself and/or to assure the Exchange whether all the information set out in the
“non-expert sections” is without any omission or not misleading. Given the
aforesaid limitation, we consider that the sponsor (or the lead underwriter) is nct able
to provide such declaration. It may be more appropriate to advise the investors to be
fully aware of the particular nature of the information set out in the “non-¢xpett
scetions™.

In respect of certain matters (Jike independence of public investors or expertss, the
sponsor simply lack statutory power to extend full scope of due diligence to cbtain
further comfort (e.g. they cannot summon investors to court for investigaticn of
independence, cannot obtain cash flow statements from banks directly to confira the
sources of funds of investors in an [PO). In such cases, what additional steps can a
sponsor take apart from relying on confirmations from directors of an tssuer,  Spoasots
are not cxpecting such statutory powers as exercise of such power will not promo-e the
Hong Kong stock market. Do you think investors would find the Hong Kong stock
market attractive if they find themselves subject to be summoned to investigation in
court or find a third party having a right to look into their personal bank accounts
whenever they subscribe for shares in Hong Kong?

IFA Due Diligence Declaration
(Paragraph 147 of Part B of the Consultation Paper)

We propose that IFAs arc required to take all reasonable steps to satisfy themsulves ;
that the terms and conditions of the transaction or arrangement are fair and reasor.able

and in the interest of the issuer and its shareholders as a whole, and that there are no

grounds to believe that any information, expert advice or opinion relied on in relation

to the transaction or arrangement are not true or omit a material fact. IFAs skould

include in their reports a signed declaration setting out the due diligence they bave

performed in order to reach a conclusion that the terms of the transaction or

arrangement are fair and reasonable and in the interest of the issuer ani its

shareholders as a whole.

L)
Q.14 Do you agree with our proposals?

C Yes
A No

Please state reason(s) for your view.

We do not agree with the proposal.
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Tt is proposed that the Exchange would also like the IFA to perform due diligence
work in assessing the correctness and completeness of all the information (inchiding
expert advice or opinion refied on) in relation to a transaction or an arrangement and
to make a declaration thereon in its letter as enclosed in the circular subsequent to its
vetting process.  Again, notwithstanding that an IFA, can make appropriate steps and
due diligence work, as in the case of sponsors, it is impracticable for the [FA to assure
the Exchange that all the information (including expert advice or opinion relied o) in
relation to a transaction or an arrangement is without any omission or not misleuding. -
(Please refer to question 12 and 13 above). In addition, if an IFA is to give an
opinion on the expert section as suggested in the proposal, the IFA would hive to
engage another expert to comment on the work of the issuer’s engaged expert., We
doubt whether an additional expert can bring any added value, but certainly will bring
additional cost burden for the issuer. Given the aforesaid limitation, we consider that
an IFA is not able to provide such declaration.

Q15. Reporting obligations and monitoring

REPORTING OBLIGATIONS AND MONITORING
(Paragraphs 166 to 170 of Part B of the Consultation Paper)

We propose 1o replace the requirement for an annual review with a certification
process and a targeted programme of monitoring.

We propose to require sponsor firms and IFA firms and their eligible supervisors to
submit annual confirmations that they remain eligible to act in such capacity. In
addition, they are required to report to the Exchange as soon as they became aware if
they no longer satisfy the eligibility criteria set out in the Listing Rules or any
information provided by them in connection with their application or continued
inclusion on the list of Sponsors or the list of IFAs has changed. The Exchange may
also conduct a specific review in relation to the continued inclusion of the spensor
firm or IFA firm (or any of it's employees) if it becomes aware or has reascn to
believe that the suitability of the firm/individual may be in question.

The monitoring tools we propose to use will vary according to circumstances and may
include one ot more of the following:

) Complaints;

» Desk based reviews of transactions;
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. Reviews of referrals;
. Liaison with other agencies, professional or regulatory bodies;
. Meetings with management and other representatives from a sponsor fim or
IFA firm;

. On-site visits after prior notification;
. Reviews of notifications and confirmations from sponsors or I[FAs; and

° Reviews of past services provided, and documentation produced, pursuant to
the Listing Rules by a sponsor or an IFA,

Q.15 Do you agree with our proposals?
O Yes
d No

Flease state reason(s) for your view.

We agree that it is appropriate to streamline the administration of the sponsot and
IFA regime. However, using a certification process and a targeted prograra of
monitoring cannot be served as a “complete” system for assessing the suitability of a
firm as a sponsor or an IFA. As such, we suggest that the Exchange should 1vork
closely with the SFC in this regard, given that all corporate finance adviser: are
subject to the direct regulation of the SFC.

We do not agree that the Exchange should retain an overall monitoring power.
The Consultation Paper i not clear as to the circumstances under which such power
will be used and it is highly likely that the power may be abused to such an extent that
the residual monitoring tools would become the main crust of the monitoring rules
without accord to the status of formal rules.  This is highly undesirable as this would
not only add to administrative burden but also create confusion for murket
practitioners. Furthermore, we are of the view that a number of monitoring ools
suggested are not sufficient for an unbais assessment. Moreover, it is not clear :rom
the Consultation Paper as to the credential of the personnel of the Exchange whe: are
to administer such monitoring tools. .

COMPLIANCE AND SANCTIONS
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(Paragraphs 171 to 181 of Part B of thc Consultation Paper)

We propose that sponsors and IFAs and their eligible supervisors and staff :11 be
subject to disciplinary sanction. As noted in paragraph 54 we do not propose having a
list of acceptable directors and individual staff members who are not elgible
supervisors. Thus, all persons licensed as representatives to advise on corgorate
finance will be entitled to do sponsorship or IFA work under the supervision of an
eligible supetvisor, unless they have been declared to be an unacceptable person.

A
|

We propose disciplinary sanctions for sponsors and IFAs similar to those und:r the
current GEM Listing Rules, but with some variations for individuals. As with our
sanctions for issuers and directors, we propose a graduated hierarchy of shaming and
disabling sanctions that provide the flexibility to ensure the sanction is appropriate to
the circumstances. Our proposed sanctions are:

®  Private reprimand;

e Public statement with criticism;

¢ Dublic censure;

® Declaration that an individual is an unacceptable person or cannot be an eligible
supervisor for a specified period of time;

»  Suspension of a firm from the list of acceptable spensors or list of acceptable
[F As for a specified period of time;

e Declaration that an individual is an unacceptable person or cannot be an eligible
supervisor; and

s  Removal of a firm from the list of acceptable sponsors or list of acceptable IT As.

0.16Do you agree with our proposals?
0 Yes ‘J

NO No

Please state reason(s) for your view.
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We are disappointed to learn that the rationale for imposing penalties on sponsors
or financial advisers or any of their members of staff is to promote high standards of
conduct and cnsure that regulatory standards are being upheld. We wonder why the
Exchange is of the view that supervisoss having the qualifications and experienze are
still perceived to be unable to help discharge the sponsors’ responsibility. S

A
L
r
'

We are of the view that existing listing rules have already provided sufficiert and
proper measures on any breach of duty by the sponsors relating to matters govarned
by the listing rules. We do not think that it is appropriate to extend such measu;'es to
individuals since it is the firm (but not the individual herself/himself) that undertakes
the engagement to perform the sponsor’s work for an issuer.  We are of the vievr that
the introduction of the list of sponsor firms and list of acceptable individuals should
be sufficient for the Exchange to assess and monitor the work and professional
conduct of an individual. Furthermore, all such individuals are subject to the
regulatory regime of the SFC which we believe is adequate and sufficient fcc the
purpose. By working closely with the SFC, the Exchange should be able to acaieve
the same result without having to introduce a second tier regulation.

Furthermore, registered persons are already subject to supervision by the SFC,
who is empowered to instigate any investigation and impose any disciplinary
sanctiops against any registered person if circumstances necessitate. As stated
before, it is not the objectives for the establishment of the Exchange to regulate
corporate finance advisers or other market practitioners and it will be against of the
interests of the sharcholders of the Exchange to do something against its objec:ives,
especially something which duplicates the work already under the jurisdiction of its
regulator (the securities market regulator, the SFC).

ABILITY OF EXISTING GEM AND MAIN BOARD SPONSORS
AND IFAS TO MEET ELIGIBILITY CRITERIA FOR
ACCEPTABLE LISTS

(Paragraphs 186 to 189 of Part B of the Consultation Paper)

For those respondents to this Consultation Paper who are currently or the list of JEM
Sponsors or who currently perform or who have in the past 2 years performed wark as
Sponsor to Main Board applicants for listing or have in the past 2 years acted 1s an
IFA, we would appreciate your response to the following questions:

Q.17 Would you meet the proposed eligibility requirements for sponsor firms or [F4
firms (whichever Is applicable), including the requirement that sponsor jirms
have four eligible supervisors and HK810 million capital or that IFAs have
two eligible supervisors if those requirements:
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(a) were in effect today?

0 Yes

=

§ No
» I fulfill the requirement of being an eligible supervisor for IF4, but
do not fulfill the requirements of being an eligible supervisor for
sponsor, of not having sponsored a completed IPO in the .ast 2
years,
(b) were in effect in 6 months time?
0 Yes
Jp No
s+ We do not perceive that additional cases can be completed for IFQ in
six months® time in view of the current market condition.
(¢} were in effect in 18 months time?
O Yes
{ Ne
s [t is not realistic to try and provide an answer for (¢) — as it is
difficult to predict the performance of the market in the fortheoming
year, it is difficult to perceive if additional cases can be complet:d in
the forthcoming 18 months.
(d)} were in effect in 30 months years lime?

O Yes

‘ﬁNa
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e [t is not realistic to try and provide an answer for (d) — as it is
difficult to predict the performance of the market in the forthcoming
2 years, it is difficull to perceive if additional cases cin be
completed in 2 years’ time.

1

Q.18 If your answer to any of questions 17 (a)-(d) was negative, please state ‘vhich
criteria would cause your firm not to meet the requirements and comment on
whether the proposed transitional arrangements would give you a suffcient
opportunily to meet all the requirements? Would this change if the second
transition period (in which existing GEM sponsors would only be required to
have 3 eligible supervisors to be on the lisi of acceptable sponsors) was 2
years instead of 1 year? Do you have any other suggestions or comments on
how to address the issues arising out of the impact analysis at paragraphs 186
fo 188 of Part B of this Consultation Paper?

i

INEETIE

The Exchange has stated in paragraph 187 of the Consultation Paper that “those firms
who currently have less than 3 persons who satisfy the eligible supervisor requiriment
could use the initial one-year transitional period to identify 3 eligible supervisors and
use the additional year to identify a fourth”. This may be easier said than dcoe as
cost may exceed the benefits. .

We refer to our concern set out in Q5 that it is uncertain as to whether each of our 4
“eligible™ supervisors can complete at least one “significant transaction™ in the then
recent year to fulfill the proposed requirement. Nevertheless, we would lite to
reiterate our respanse to Q4 that the requirement as stipulated by the UKLA does not
n¢cessarily mean that the sponsor must have four “senior” supervisors.

Instead of allowing longer transitional periods, the Exchange should reconsider the
revising its proposed eligibility criteria for sponsor according to our suggesticn of
adopting the current SFC licensing regime for sole advisers on advising on Takcovers
Codes, in the sense that cach firm requires one responsible officer to have substzntial
cxperience in one completed JPO before and no requirements to complete TPO avery
four years; !

In respect of IFA, we suggest advisers properly licensed under the current SFC
licensing regime qualifies to act as IFAs.

|
{
H
1
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Response to Consultation paper on

The Regulation of Sponsors and Independent Financial Advisers (May 2003).

Exccutive Summary

In rclation to the proposals, our views can be summarized as follows:

cy

(b)

(c)

@

®

(8)

In principal, we agree to have a common regime for both the Main Lioard
and the GEM by maintaining a list of acceptable of sponsor firms andi [FA
firms.

We agree that in considering the acceptability of corporate finance firms
onta the st of acceptable sponsor firms / IFA firms, focus should be placed
on the experience of the personnel of the corporate finance adviser instead
of the firm, so as not to create unpecessary entry barrier for new :irms
managed and operated by experienced corporate finance advisers.

We do not agree with the concept of maintaining a list of “unaccepiable
individuals”. Instead, we are of the view that a list of “accepiable
individuals” can be maintained.

We do not agree with the new proposal of “eligible supervisors”. The
reasons for our objection to this concept are further elaborate in our
response to question five in Annex 3 attached. We are of the view that the
existing two SFC licensing requirements for corporate finance advisers
suffices for licensing of IFAs and the concept of SFC licensing requirenent
for. sole adviser on Takeovers matters should be applied for licensing
sponsors, a3 further elaborated in Annex 3. Furthermore, the proposal is
insufficient to provide for other non-eligible supervisors, to become elisible
Supervisors.

We believe the experience criteria for becoming an eligible supervisor as
suggested in the Consultation Paper raised a number of controversial issucs
which should not be hastily implemented and should be subject to fiuther
proper and thorough consultation and discussion with market practitioners
to ascertain the practicability of such proposals. q

We do not agree with the proposal that each sponsor firm should have four
eligible supervisors and each IFA firm should have two eligible supervitors.

- We believe that this proposal is not practical and without reference tc the

market conditions which are beyond control of the market practitioners.

We do not agree with the proposal on minimum capital requiremen: for
sponsor firms because corporate finance advisory work is not by its nture
capital intensive. We do not see the correlation between the work quality
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and the amount of capital as suggested by the Exchange in the Consul:ation
Paper.

We do not agree with the proposal that sponsor firms and 1FA firms should
provide undertakings to the Exchange. We agree that the code of c<nduct
of sponsors should be revised and elaborate to provide clearer guidelines.
However, the proposed code of conduct as sct out in Annex 2 10 the
Consultation Paper raised a number of impractical and controversial ssues
which believe should be subject to further consultation and discussion. It
is our view that the code ¢of conduct should merge with the existing
Corporate Finance Adviser Code of Conduct of the SFC so that corporate
financial advisers would only be subject to one set of uniform rules instead
of two different set of ales being regulated by two different regulaters  In
addition, corporatc finance advisers being market practitioners should
remain regulated by one single securities regulator, the SFC.  Furtherrnore,
with the concept of “fit and proper™ being administered by the SFC, it is
more rational to revise the current Corporate Finance Adviser Code of
Conduct instead of introducing a new code of conduct. :

We do not agree with the proposal of mandatory appointment of a sponsor
firms as on-going sponsor for all listed issuer on the Main Board and the
GEM. This is because for a majority of the listed companies this s not
necessary given that level of corporate activities of most of the listed
companies. We believe that the UK system of requiring the appoin ment
of spunsors in a wide spectrum of corporate finance activities is more
beneficial to the market and provide better protection to mirority
sharcholders. ‘

We agrec in principal that sponsor firms should ensure that they arc no'ina -

position of conflict of interests and should be able to discharge their daties
impartially and adequately. However, we do not agree with all the
instances set out in the Consultation Paper as instances in which a spcnsor
firm is regarded as not impartial. We believe that the role of & spcnsor
should be distinguished from that of the IFA in this regard.

We do not agree with the proposal that lead underwriters should givi: the
same undertaking as sponsors regarding the content of a listing document in
view of the role of the lead underwriter in an IPO.

We agree that the administration and monitoring of sponsors and IF4s on
the relevant lists should be streamlined. However, we do not agree with
the proposal that the Exchange should retain diseretion beyond the
certification by sponsors and 1FAs.

It is our view that instead of introducing a new system to rcgulate the discharge
of responsibilities of sponsors and IFAs, steps should be taken in the direction of some
of the proposals set out in the Consoltation Paper within the existing regulatory

regime.

We believe that the existing regime of having all corporate finance advisers
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regulated by the licensing system of thc SFC under the Securities and Futures
Ordinance is working well and there is no need to introduce a two tier regu.ation
system. Instead, we believe that the Exchange, as the front line regulator with close
contacts with corporate finance advisers should strengthen its cooperation with the
SFC so that the SFC can regulate and monitor the activities of the intermed aries
subject to its regulatory regime more cfficient s0 ag increase the accountability of
market practitioners.

We do not agree that the Exchange should retain an overall discretionary rower
in & number of aspects. This is because it is always difficult for discretionary power :
to be exercised in a consistent manner and discretionary power should be exercis:d on !
occasions to cater for unforesscable circumstances rather than as part of a set of rales. :
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