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Chapter 6 

Rates and FX Guarantee Resources 
6.1 Rates and FX Guarantee Resources 

The Rates and FX Guarantee Resources comprise the Rates and FX Guarantee Fund, Rates and FX 
Assessments and OTC Clear Contribution. The amounts and type(s) of Collateral delivered by a 
Clearing Member as its Rates and FX Contribution will be recorded by OTC Clear in the GF Account 
relating to such Clearing Member. 

6.1.1 Rates and FX Guarantee Fund 

The CM Funded Contribution Amount for each Clearing Member will be determined by OTC Clear on 
each Rates and FX Contribution Determination Date, being an amount equal to the greater of: 

(i) HK$ 50 million or equivalent (after applying Collateral Haircuts on Collateral), being the Rates 
and FX Minimum Contribution Amount; and 

(ii) the product of: 

(a) 110% of the highest Max EUL value amongst the Max EUL values determined on each 
OTC Clear Clearing Day falling within the GF Calculation Period relating to such Rates 
and FX Contribution Determination Date (Max EUL is defined and determined pursuant 
to section 6.1.1(6), as modified by section 6.1.1(8) if Client Clearing Services are 
provided by one or more Clearing Members on OTC Clear Clearing Days falling within 
the GF Calculation Period relating to such Rates and FX Contribution Determination 
Date); and  

(b) the average of the relative pro-rata percentage shares relating to such Clearing 
Member determined in respect of each OTC Clear Clearing Day falling within the GF 
Calculation Period relating to such Rates and FX Contribution Determination Date, 
where: 

“GF Calculation Period” means, with respect to a Rates and FX Contribution Determination 
Date occurring on the first or second OTC Clear Business Day of a calendar month pursuant to 
Clearing Rule 1503(1), each OTC Clear Clearing Day falling within the immediately preceding 
calendar month; and with respect to a Rates and FX Contribution Determination Date 
occurring on any other day pursuant to Clearing Rule 1503(2) or 1503(3), each OTC Clear 
Clearing Day falling within the calendar month in which such Rates and FX Contribution 
Determination Date falls up to (but excluding) such Rates and FX Contribution Determination 
Date.  

While the resizing of the CM Funded Contribution Amount for each Clearing Member will only be 
performed on each Rates and FX Contribution Determination Date as defined in, and pursuant to, 
Clearing Rule 1503, OTC Clear will perform, for risk monitoring purposes, stress testing and 
calculation of the relevant pro-rata percentage share and the Daily GF Value with Reserve in respect of 
each Clearing Member on each OTC Clear Clearing Day.  

Below is an illustrative example to show how the relative pro-rata percentage share and the Daily GF 
Value with Reserve are determined for each Clearing Member on OTC Clear Clearing Day “X”: 

Amendments to OTC Clear's Clearing Procedures
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Clearing 
Member 

Position 
Account 

STV(2) 

Margin 
Balance(3) 

of Clearing 
Member 

Expected 
Uncollateralized 

Loss(4) 

Relative 
pro-rata 

percentage 
share(5) 

Daily GF 
Value(6) 

Daily GF 
Value with 
Reserve(7) 

A 1,000 550 450  25.00% 125.00 137.50 

B 300 100 200 11.11% 55.56 61.11 

C 500 250 250 13.89% 69.44 76.39 

D 800 300 500 27.78% 138.89 152.78 

E 600 400 200 11.11% 55.56 61.11 

F 400 200 200 11.11% 55.56 61.11 

Total   1,800 100% 500 550 

 

(1) Assumptions  

There are six Clearing Members A, B, C, D, E, and F, and none of these six Clearing Members 
engage in Client Clearing Services. As such, in this illustrative example, in respect of each 
Clearing Member, OTC Clear will perform the calculations set out in parameters (2), (3) and (4) 
below on such Clearing Member’s House Position Account. 

Parameter (8) below explains how the Expected Uncollateralized Loss with respect to a 
Clearing Member may be different in case a Clearing Member engages in Client Clearing 
Services. 

(2) Position Account STV 

In respect of each Clearing Member and an OTC Clear Clearing Day, OTC Clear will 
determine, at the End-of-Day Cut Off Time on such OTC Clear Clearing Day:  

(i) the net present value of each Position Account of each Clearing Member (the “Base 
NPV”); and 

(ii) the net present value of each Position Account of each Clearing Member under each 
stress scenario prescribed by the stress test model prescribed by OTC Clear as 
described further in section 6.3. The stress test value derived for 6.3 (each a “Stress 
NPV”). 

In respect of each Position Account of a Clearing Member on an OTC Clear Clearing Day, the 
absolute value of the largest decrease in net present value (determined by comparing each 
Stress NPV against the Base NPV) for that Position Account on that day is referred to as the 
“Position Account STV”. 

(3) Margin Balance 

In the illustrative example, Margin Balance excludes any additional Collateral provided under 
Clearing Rule 1510. iIt is assumed that there is no Excess Margin with respect to the Clearing 
Member’s House Position Account.  

(4) Expected Uncollateralized Loss 

On each OTC Clear Clearing Day, OTC Clear will then determine the Position Account EUL for 
each Position Account of each Clearing Member, where: 
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“Position Account EUL” means, with respect to a Position Account of a Clearing 
Member and an OTC Clear Clearing Day, an amount equal to (A) the Position Account 
STV less (B) the Margin Balance (excluding any additional Collateral provided under 
Clearing Rule 1510) recorded to the Collateral Account relating to such Position 
Account, each determined as of the End-of-Day Cut Off Time on such OTC Clear 
Clearing Day. 

In this illustrative example where none of the Clearing Members engage in Client Clearing 
Services, the “Expected Uncollateralized Loss” for each such Clearing Member is the 
Position Account EUL relating to its House Position Account. 

(5) Relative pro-rata percentage share 

The “relative pro-rata percentage share” means, with respect to a Clearing Member and an 
OTC Clear Clearing Day, the Expected Uncollateralized Loss with respect to such Clearing 
Member on such day divided by the total Expected Uncollateralized Loss with respect to all 
Clearing Members on such day. In the illustrative example, since the total Expected 
Uncollateralized Loss for all six Clearing Members is 1,800, the relative pro-rata percentage 
share of each Clearing Member will be a percentage equal to such Clearing Member’s 
Expected Uncollateralized Loss divided by the total Expected Uncollateralized Loss of 1,800. 
In the case of Clearing Member A, its relative pro-rata percentage share is 25% (being 
450/1800) on OTC Clear Clearing Day “X”.  

(6) Daily GF Value  

In respect of each Clearing Member and an OTC Clear Clearing Day, OTC Clear will determine 
the “Daily GF Value” for such Clearing Member on such day to be the product of the Max EUL 
and such Clearing Member’s relative pro-rata percentage share on such day, where “Max 
EUL” means, on any given OTC Clear Clearing Day, an amount equal to the greater of: 

(i)  the largest Expected Uncollateralized Loss amount amongst all the Expected 
Uncollateralized Loss amounts calculated with respect to all Clearing Members under 
the same stress scenario within the GF Calculation Period; and 

(ii) the largest Expected Uncollateralized Loss amount amongst all the Expected 
Uncollateralized Loss amounts calculated with respect to all Clearing Members under 
the same stress scenario within the GF Calculation Period, with the following 
modifications:  

(a) the Expected Uncollaterized Loss amount of all Clearing Members who are 
Affiliates of one another shall be aggregated with the Expected Uncollateralized 
Loss amount of the largest Affiliate; and 

(b) the selection of the largest Expected Uncollateralized Loss amount is made on a 
revised pool excluding the Expected Uncollateralized Loss amounts determined 
in respect of the smaller Affiliated Clearing Members. 

 

(7) Daily GF Value with Reserve 

The “Daily GF Value with Reserve” in respect of a Clearing Member will be calculated on 
each OTC Clear Clearing Day by multiplying the Daily GF Value of such Clearing Member 
determined on such day by 110%. In the case of Clearing Member A, its Daily GF Value with 
Reserve is 137.5 (being 125 X 110%) on OTC Clear Clearing Day “X”. 
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(8) Client Clearing Services  

With respect to any Clearing Member who engages in Client Clearing Services: 

(i) OTC Clear will determine the Position Account STV, Margin Balance and Position 
Account EUL for each Client Position Account of such Clearing Member in exactly the 
same manner as described in parameters (2), (3) and (4) above; 

(ii) the “Expected Uncollateralized Loss” for such Clearing Member shall be the sum of: 

(a) the Position Account EUL relating to its House Position Account; 

(b) the greater of: (i) 50% of the aggregate Position Account EULs with positive 
values amongst all of such Clearing Member’s Client Accounts and (ii) the 
aggregate of the Position Account EULs of the two Client Accounts with the 
largest positive values amongst such Clearing Member’s Client Accounts 
identified as being held for Clients that are not Affiliates of such Clearing 
Member and which have either appointed a Replacement Clearing Member or 
(in the case of a Client Clearing Category 2 Position Account) where Clients 
identified as sharing the same Client Clearing Category 2 Position Account have 
all appointed the same Replacement Clearing Member; and 

(c) the aggregate of the Position Account EULs with positive values amongst such 
Clearing Member’s Client Accounts satisfying the following characteristics: 

(1) Client Accounts identified as being held for Affiliates of such Clearing 
Member; and 

(2) Client Accounts identified as being held for Clients which have either not 
appointed a Replacement Clearing Member or (in the case of a Client 
Clearing Category 2 Position Account) where Clients identified as 
sharing the same Client Clearing Category 2 Position Account have not 
all appointed the same Replacement Clearing Member. 

 

6.1.2 Rates and FX Assessments 

On any given OTC Clear Clearing Day, the maximum CM Unfunded Contribution Amount of each 
Clearing Member will be two times (i.e. 2x) the value of its CM Funded Contribution Amount calculated 
on the last Rates and FX Contribution Determination Date pursuant to Clearing Rule 1503. The CM 
Unfunded Contribution Amount for each Clearing Member will be resized at the same time the CM 
Funded Contribution Amount for such Clearing Member is resized pursuant to Clearing Rule 1503. For 
risk monitoring purposes, OTC Clear will also calculate an estimated Rates and FX Assessments 
amount on each OTC Clear Clearing Day based on the aggregate of the Daily GF Value with Reserve 
calculated in respect of each Clearing Member on such OTC Clear Clearing Day. Based on the figures 
in the illustrative example, the estimated maximum proportionate share of the Rates and FX 
Assessments for each Clearing Member on OTC Clear Clearing Day “X” will be as follows: 

Clearing Member 
Daily GF  

Value with Reserve 
Proportionate Share of the Rates 

and FX Assessments 

A 137.50 275.00 

B 61.11 122.22 
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Clearing Member 
Daily GF  

Value with Reserve 
Proportionate Share of the Rates 

and FX Assessments 

C 76.39 152.78 

D 152.78 305.56 

E 61.11 122.22 

F 61.11 122.22 

Total 550 1,100 

 
Pursuant to Clearing Rule 1506, each Clearing Member must satisfy its CM Unfunded Contribution 
Amount in cash.  

6.2 Excess Margin and CM Funded Contribution Amount  

Pursuant to section 6.1.1(4), with respect to each Clearing Member, its Margin Balance (excluding any 
additional Collateral provided under Clearing Rule 1510) will be used to determine its Position Account 
EUL and its relative pro rata percentage share and hence any Excess Margin provided by such 
Clearing Member will be taken into account by OTC Clear to reduce the CM Funded Contribution 
Amount applicable to that Clearing Member. 

Assuming that, applying the calculations referred to in parameter (2) above, the House Position 
Account of Clearing Member A gives the highest Position Account STV, and assuming further that 
Clearing Member A now has Excess Margin of 150 on top of its Initial Margin recorded to the Collateral 
Account relating to the House Position Account, using the figures in the above illustrative example, the 
Margin Balance of Clearing Member A will be increased from 550 to 700. 

Based on the same calculation methodology described in section 6.1, Clearing Member A’s relative 
pro-rata percentage share and Daily GF Value on OTC Clear Clearing Day “X” will be reduced as 
shown in the table below: 

Clearing 
Member 

Position 
Account 

STV 

Margin 
Balance* of 

Clearing 
Member 

Expected 
Uncollateralize

d Loss 

Relative 
pro-rata 

percentage 
share 

Daily GF 
value 

Daily GF 
Value 
with 

Reserve 

A 1,000 550  700 300 18.18% 90.91 100.00 

B 300 100 200 12.12% 60.61 66.67 

C 500 250 250 15.15% 75.76 83.33 

D 800 300 500 30.30% 151.52 166.67 

E 600 400 200 12.12% 60.61 66.67 

F 400 200 200 12.12% 60.61 66.67 

Total   1,650 100% 500 550 
* In the illustrative example, Margin Balance excludes any additional Collateral provided under Clearing Rule 1510. 

The relative pro-rata percentage share calculated on OTC Clear Clearing Day “X” will be averaged with 
the relative pro-rata percentage share calculated on the OTC Clear Clearing Days in the relevant 
Calculation Period relating to the relevant Rates and FX Contribution Determination Date in 



  [  ] 

105 

determining the CM Funded Contribution Amount of Clearing Member A on such Rates and FX 
Contribution Determination Date. 

6.3 Stress Test 

The stress test model prescribed by OTC Clear will be calibrated to cover multi-day profit and loss 
moves from extreme, but plausible historic market moves and hypothetical scenarios. 

Stress testing will be done daily. Some features which will be embedded in the stress testing model 
include, but are not limited to, the following: 

(i) 1987 stock crash 

(ii) 1998 Asian financial crisis 

(iii) 2003 SARS 

(iv) 2008 global financial crisis (including the default of Lehman Brothers) 

6.4 OTC Clear Contribution 

OTC Clear has two tranches of capital reserves specifically designated to cover Rates and FX Loss 
suffered by it as a result of its provision of the Rates and FX Clearing Services. 

OTC Clear First Contribution will initially have a value of HK$ 150 million. OTC Clear Second 
Contribution will start with a value of HK$ 6 million and be built up to a maximum value of HK$ 650 
million using the investment income generated from investing the Rates and FX Guarantee Resources 
in the form of cash, less any administrative costs, hedging costs, commitment fees for credit lines, 
bid-offer on currency conversion, and/or other investment related expenses. 

Any amounts received by OTC Clear from a Clearing Member pursuant to Clearing Rule 1216A will 
form part of the OTC Clear Second Contribution. 
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	1. DEFINITIONS AND INTERPRETATION
	1.1 Definitions
	(a) interest and distributions of any kind and any other cash or securities or investments received or receivable in respect of any of the Charged Assets; and
	(b) all other rights attaching to, deriving from, relating to or exercisable by virtue of the ownership of any of the Charged Assets.
	(a) securities and investments of any kind (other than cash and balances in respect of cash) from time to time recorded in the Clearing Member’s House Collateral Account; and
	(b) all rights relating to those securities and investments referred to in paragraph (a) above which are deposited with, or registered in the name of, any depositary, custodian, nominee, clearing house or system, investment manager, chargee or other s...

	1.2 Incorporation of defined terms
	1.3 Construction
	(c) Unless a contrary indication appears, any reference in this Deed to:
	(i) “OTC Clear”, the “Clearing Member” or any “Party” shall be construed so as to include its successors in title, permitted assigns and permitted transferees to, or of, its rights and/or obligations under the Clearing Documentation;
	(ii) any “Contract”, any "Clearing Documentation" or any other agreement or instrument is a reference to that Contract, Clearing Documentation or other agreement or instrument as amended, novated, supplemented, extended, restated (however fundamentall...
	(iii) a "person" includes any individual, firm, company, corporation, government, state or agency of a state or any association, trust, joint venture, consortium, partnership or other entity (whether or not having separate legal personality).

	(d) The provisions in Clearing Rules 102 to 108 apply to this Deed with all necessary changes.
	(e) In the context of the rights, powers, privileges, discretions and immunities conferred on OTC Clear, a Receiver or a Delegate, references to charge or mortgage in any provision of the CPO shall, for the purposes of this Deed, be deemed to be refer...

	1.4 Third Party Rights
	(a) Unless expressly provided to the contrary in the Clearing Documentation, a person who is not a Party has no right under the Contracts (Rights of Third Parties) Ordinance (Cap. 623) to enforce or to enjoy the benefit of any term of this Deed.
	(b) Notwithstanding any term of any Clearing Documentation, the consent of any person who is not a Party is not required to rescind or vary this Deed at any time.


	2. UNDERTAKING TO PAY
	3. SECURITY
	(a) by way of first mortgage, all its present and future Securities and Interest; and
	(b) by way of first fixed charge, to the extent not validly and effectively mortgaged under paragraph (a) above, all its present and future Securities and Interest and all its present and future rights relating to any of the Securities, including with...
	(i) rights (contractually or otherwise) to give instructions relating to the Securities; and
	(ii) all claims for damages and rights to receive moneys due or to become due for any reason whatsoever in respect of any of the Securities.


	4. RESTRICTIONS AND FURTHER ASSURANCE
	4.1 Negative pledge
	4.2 Disposal
	4.3 Delivery of documents
	4.4 Further assurance
	(a) The Clearing Member shall promptly do whatever OTC Clear requires:
	(i) to perfect or protect the Charges or the priority of the Charges; or
	(ii) to facilitate the realisation of the Charged Assets or the exercise of any rights vested in OTC Clear or any Receiver,

	(b) The Clearing Member shall take all such action as is available to it (including making all filings and registrations) as may from time to time be necessary for the purpose of the creation, perfection, protection or maintenance of any Security conf...


	5. MORTGAGED SECURITIES
	5.1 Voting before enforcement
	5.2 Voting after enforcement
	(a) OTC Clear or the Receiver shall be entitled to exercise or direct the exercise of the voting and other rights attached to any Securities in such manner as it or he sees fit; and
	(b) the Clearing Member shall comply or procure the compliance with any directions of OTC Clear or the Receiver in respect of the exercise of those rights and shall promptly execute and/or deliver to OTC Clear or the Receiver such forms of proxy as it...

	5.3 Interest before enforcement
	5.4 Interest after enforcement
	5.5 Communications
	5.6 Payment of calls etc.

	6. GENERAL UNDERTAKINGS
	6.1 Information
	6.2 No prejudicial conduct

	7. REPRESENTATIONS AND WARRANTIES
	(a) The Clearing Member makes the representations and warranties set out in this paragraph (a) to OTC Clear on the date of this Deed:
	(i) It is a corporation, duly incorporated and validly existing under the law of its jurisdiction of incorporation.
	(ii) It has the power to own its assets and carry on its business as it is being conducted.
	(iii) The obligations expressed to be assumed by it in this Deed are legal, valid, binding and enforceable, subject to:
	(A) any general principles of law limiting its obligations which are specifically referred to in any legal opinion delivered to OTC Clear in respect of this Deed; or
	(B) any registrations to be made after the date of this Deed which are specifically referred to in any legal opinion delivered to OTC Clear in respect of this Deed.

	(iv) Its entry into, performance and delivery of this Deed, and the transactions contemplated by this Deed, do not and will not conflict with:
	(A) any law or regulation applicable to it;
	(B) its constitutional documents; or
	(C) any agreement or instrument binding upon it or any of its assets,

	(v) It has the power to enter into, perform and deliver, and has taken all necessary action to authorise its entry into, performance and delivery of, this Deed and the transactions contemplated this Deed.
	(vi) All Authorisations required or desirable:
	(A) to enable it lawfully to enter into, exercise its rights and comply with its obligations in this Deed;
	(B) to make this Deed admissible in evidence in its jurisdiction of incorporation; and
	(C) to enable it to create the Charges and to ensure that the Charges have the priority and ranking the Charges are expressed to have,

	(vii) Subject to any qualifications specifically referred to in any legal opinion delivered to OTC Clear in respect of this Deed:
	(A) the choice of Hong Kong law as the governing law of this Deed will be recognised and enforced in its jurisdiction of incorporation; and
	(B) any judgment obtained in Hong Kong in relation to this Deed will be recognised and enforced in its jurisdiction of incorporation.


	(b) The Repeating Representations are deemed to be made by the Clearing Member by reference to the facts and circumstances then existing on each day additional Securities become Charged Assets.
	(c) In addition, the Clearing Member makes the representations and warranties set out in Clearing Rule 1220 to OTC Clear:
	(i) on the date of this Deed; and
	(ii) pursuant to Clearing Rule 1220, on each day Collateral is delivered to OTC Clear pursuant to the Clearing Rules.


	8. ENFORCEMENT
	8.1 When enforceable
	(a) may enforce all or any part of any Charges (at the times, in the manner and on the terms it thinks fit) and take possession and hold or dispose of all or any part of the Charged Assets; and
	(b) whether or not it has appointed a Receiver, may exercise all or any of the powers, authorities and discretions given to mortgagees and receivers by the CPO as varied or extended by this Deed or otherwise conferred by law.

	8.2 Power of sale
	8.3 No requirement of notice period
	8.4 No Liability as mortgagee in possession
	8.5 Wide construction of enforcement powers

	9. APPOINTMENT AND RIGHTS OF RECEIVERS
	9.1 Appointment of Receivers
	(a) requested by the Clearing Member; or
	(b) the Charges become enforceable (whether or not OTC Clear has taken possession of the Charged Assets),

	9.2 Scope of appointment
	9.3 Rights of Receivers
	9.4 Agent of Clearing Member
	9.5 Remuneration

	10. OTC CLEAR’S RIGHTS
	10.1 Rights of OTC Clear
	10.2 Delegation

	11. ORDER OF DISTRIBUTIONS
	(a) in or towards the payment of all costs, losses, liabilities and expenses of and incidental to the appointment of any Receiver or Delegate and the exercise of any of his rights, including his remuneration and all outgoings paid by him (to the exten...
	(b) in or towards the payment of Liabilities; and
	(c) in payment of any surplus to the Clearing Member or other person entitled to it.

	12. LIABILITY OF OTC CLEAR, RECEIVERS AND DELEGATES
	12.1 Possession
	12.2 OTC Clear’s liability

	13. POWER OF ATTORNEY
	13.1 Appointment
	(a) to do anything which the Clearing Member is obliged to do (but has not done) under any Clearing Documentation (including to execute charges over, transfers, conveyances, assignments and assurances of, and other instruments, notices, orders and dir...
	(b) to exercise any of the rights conferred on OTC Clear, any Receiver or any Delegate in relation to the Charged Assets, under or in connection with any Clearing Documentation or under the CPO, the Companies Ordinance, the Companies (Winding Up and M...

	13.2 Ratification

	14. PROTECTION OF THIRD PARTIES
	14.1 No duty to enquire
	(a) whether the power or rights conferred under or in connection with this Deed are exercisable;
	(b) whether any consents, regulations, restrictions or directions relating to such rights have been obtained or complied with;
	(c) otherwise as to the propriety or regularity of acts purporting or intended to be in exercise of any such rights; or
	(d) as to the application of any money borrowed or raised.

	14.2 Protection to purchasers

	15. SAVING PROVISIONS
	15.1 Continuing Security
	15.2 Reinstatement
	15.3 Waiver of defences
	(a) any time, waiver or consent granted to, or composition with, the Clearing Member or other person;
	(b) the release of the Clearing Member or other person under the terms of any composition or arrangement with any creditor of the Clearing Member;
	(c) the taking, variation, compromise, exchange, renewal or release of, or refusal or neglect to perfect, take up or enforce any rights against, or security over assets of, the Clearing Member or other person or any non-presentation or non-observance ...
	(d) any incapacity or lack of power, authority or legal personality of or dissolution or change in the members or status of the Clearing Member or other person;
	(e) any amendment, novation, supplement, extension, restatement (however fundamental and whether or not more onerous) or replacement of any Contract or Clearing Documentation or any other document or security;
	(f) any unenforceability, illegality or invalidity of any obligation of any person under any Contract or Clearing Documentation or any other document or security; or
	(g) any insolvency or similar proceedings.

	15.4 Immediate recourse
	15.5 Appropriations
	(a) refrain from applying or enforcing any other moneys, security or rights held or received by OTC Clear (or any trustee or agent on its behalf) in respect of those amounts, or apply and enforce the same in such manner and order as it sees fit (wheth...
	(b) hold in an interest-bearing suspense account any moneys received from the Clearing Member or on account of the Clearing Member's liability under this Deed.

	15.6 Additional Security

	16. DISCHARGE OF SECURITY
	16.1 Final redemption
	16.2 Retention of security
	16.3 Consolidation

	17. PAYMENTS
	17.1 Demands
	17.2 Payments
	17.3 Continuation of accounts
	(a) the receipt by OTC Clear of notice (either actual or otherwise) of any subsequent Security affecting the Charged Assets; or
	(b) the presentation of a petition or the passing of a resolution in relation to the Winding-up of the Clearing Member,


	18. RIGHTS, WAIVERS AND DETERMINATIONS
	18.1 Ambiguity
	18.2 Remedies and waivers
	18.3 Determinations

	19. SEPARATE AND INDEPENDENT OBLIGATIONS
	20. COUNTERPARTS
	21. GOVERNING LAW
	22. JURISDICTION
	SCHEDULE Rights of Receivers
	(a) Take possession
	(b) Deal with Charged Assets
	(c) Borrow money
	(d) Rights of ownership
	(e) Claims
	(f) Legal actions
	(g) Redemption of Security
	(h) Other powers

	Appendix IV Template Hong Kong law Deed of Charge – Client Collateral Accounts
	1. DEFINITIONS AND INTERPRETATION
	1.1 Definitions
	(a) interest and distributions of any kind and any other cash or securities or investments received or receivable in respect of any of the Charged Assets; and
	(b) all other rights attaching to, deriving from, relating to or exercisable by virtue of the ownership of any of the Charged Assets.
	(a) securities and investments of any kind (other than cash and balances in respect of cash) from time to time recorded in any Client Collateral Account from time to time maintained for the Clearing Member; and
	(b) all rights relating to those securities and investments referred to in paragraph (a) above which are deposited with, or registered in the name of, any depositary, custodian, nominee, clearing house or system, investment manager, chargee or other s...

	1.2 Incorporation of defined terms
	1.3 Construction
	(a) Unless a contrary indication appears, any reference in this Deed to:
	(i) “OTC Clear”, the “Clearing Member” or any “Party” shall be construed so as to include its successors in title, permitted assigns and permitted transferees to, or of, its rights and/or obligations under the Clearing Documentation;
	(ii) any “Contract”, any "Clearing Documentation" or any other agreement or instrument is a reference to that Contract, Clearing Documentation or other agreement or instrument as amended, novated, supplemented, extended, restated (however fundamentall...
	(iii) a "person" includes any individual, firm, company, corporation, government, state or agency of a state or any association, trust, joint venture, consortium, partnership or other entity (whether or not having separate legal personality).

	(b) The provisions in Clearing Rules 102 to 108 apply to this Deed with all necessary changes.
	(c) In the context of the rights, powers, privileges, discretions and immunities conferred on OTC Clear, a Receiver or a Delegate, references to charge or mortgage in any provision of the CPO shall, for the purposes of this Deed, be deemed to be refer...

	1.4 Third Party Rights
	(a) Unless expressly provided to the contrary in the Clearing Documentation, a person who is not a Party has no right under the Contracts (Rights of Third Parties) Ordinance (Cap. 623) to enforce or to enjoy the benefit of any term of this Deed.
	(b) Notwithstanding any term of any Clearing Documentation, the consent of any person who is not a Party is not required to rescind or vary this Deed at any time.


	2. UNDERTAKING TO PAY
	3. SECURITY
	(a) by way of first mortgage, all its present and future Securities and Interest;
	(b) by way of first fixed charge, all present and future equities of redemption assigned to the Clearing Member as Transferee Clearing Member or Replacement Clearing Member from time to time in connection with the porting of Collateral pursuant to the...
	(c) by way of first fixed charge, to the extent not validly and effectively mortgaged under paragraph (a) above, all its present and future Securities and Interest and all its present and future rights relating to any of the Securities, including with...
	(i) rights (contractually or otherwise) to give instructions relating to the Securities; and
	(ii) all claims for damages and rights to receive moneys due or to become due for any reason whatsoever in respect of any of the Securities.


	4. RESTRICTIONS AND FURTHER ASSURANCE
	4.1 Negative pledge
	4.2 Disposal
	4.3 Delivery of documents
	4.4 Further assurance
	(a) The Clearing Member shall promptly do whatever OTC Clear requires:
	(i) to perfect or protect the Charges or the priority of the Charges; or
	(ii) to facilitate the realisation of the Charged Assets or the exercise of any rights vested in OTC Clear or any Receiver,

	(b) The Clearing Member shall take all such action as is available to it (including making all filings and registrations) as may from time to time be necessary for the purpose of the creation, perfection, protection or maintenance of any Security conf...

	4.5 Assignment of equities of redemption
	4.6 BAU Porting Supplemental Assignment Letter
	4.7 Default Porting Supplemental Assignment Letter

	5. MORTGAGED SECURITIES
	5.1 Voting before enforcement
	5.2 Voting after enforcement
	(a) OTC Clear or the Receiver shall be entitled to exercise or direct the exercise of the voting and other rights attached to any Securities in such manner as it or he sees fit; and
	(b) the Clearing Member shall comply or procure the compliance with any directions of OTC Clear or the Receiver in respect of the exercise of those rights and shall promptly execute and/or deliver to OTC Clear or the Receiver such forms of proxy as it...

	5.3 Interest before enforcement
	5.4 Interest after enforcement
	5.5 Communications
	5.6 Payment of calls etc.

	6. GENERAL UNDERTAKINGS
	6.1 Information
	6.2 No prejudicial conduct

	7. REPRESENTATIONS AND WARRANTIES
	(a) The Clearing Member makes the representations and warranties set out in this paragraph (a) to OTC Clear on the date of this Deed:
	(i) It is a corporation, duly incorporated and validly existing under the law of its jurisdiction of incorporation.
	(ii) It has the power to own its assets and carry on its business as it is being conducted.
	(iii) The obligations expressed to be assumed by it in this Deed are legal, valid, binding and enforceable, subject to:
	(A) any general principles of law limiting its obligations which are specifically referred to in any legal opinion delivered to OTC Clear in respect of this Deed; or
	(B) any registrations to be made after the date of this Deed which are specifically referred to in any legal opinion delivered to OTC Clear in respect of this Deed.

	(iv) Its entry into , performance and delivery of this Deed, and the transactions contemplated by this Deed, do not and will not conflict with:
	(A) any law or regulation applicable to it;
	(B) its constitutional documents; or
	(C) any agreement or instrument binding upon it or any of its assets,

	(v) It has the power to enter into, perform and deliver, and has taken all necessary action to authorise its entry into, performance and delivery of, this Deed and the transactions contemplated this Deed.
	(vi) All Authorisations required or desirable:
	(A) to enable it lawfully to enter into, exercise its rights and comply with its obligations in this Deed;
	(B) to make this Deed admissible in evidence in its jurisdiction of incorporation; and
	(C) to enable it to create the Charges and to ensure that the Charges have the priority and ranking the Charges are expressed to have,

	(vii) Subject to any qualifications specifically referred to in any legal opinion delivered to OTC Clear in respect of this Deed:
	(A) the choice of Hong Kong law as the governing law of this Deed will be recognised and enforced in its jurisdiction of incorporation; and
	(B) any judgment obtained in Hong Kong in relation to this Deed will be recognised and enforced in its jurisdiction of incorporation.


	(b) The Repeating Representations are deemed to be made by the Clearing Member by reference to the facts and circumstances then existing on each day additional Securities become Charged Assets.
	(c) In addition, the Clearing Member makes the representations and warranties set out in Clearing Rule 1220 to OTC Clear:
	(i) on the date of this Deed; and
	(ii) pursuant to Clearing Rule 1220, on each day Collateral is delivered to OTC Clear pursuant to the Clearing Rules.


	8. ENFORCEMENT
	8.1 When enforceable
	(a) may enforce all or any part of any Charges (at the times, in the manner and on the terms it thinks fit) and take possession and hold or dispose of all or any part of the Charged Assets; and
	(b) whether or not it has appointed a Receiver, may exercise all or any of the powers, authorities and discretions given to mortgagees and receivers by the CPO as varied or extended by this Deed or otherwise conferred by law.

	8.2 Power of sale
	8.3 No requirement of notice period
	8.4 No Liability as mortgagee in possession
	8.5 Wide construction of enforcement powers

	9. APPOINTMENT AND RIGHTS OF RECEIVERS
	9.1 Appointment of Receivers
	(a) requested by the Clearing Member; or
	(b) the Charges become enforceable (whether or not OTC Clear has taken possession of the Charged Assets),

	9.2 Scope of appointment
	9.3 Rights of Receivers
	9.4 Agent of Clearing Member
	9.5 Remuneration

	10. OTC CLEAR’S RIGHTS
	10.1 Rights of OTC Clear
	10.2 Delegation

	11. ORDER OF DISTRIBUTIONS
	(a) in or towards the payment of all costs, losses, liabilities and expenses of and incidental to the appointment of any Receiver or Delegate and the exercise of any of his rights, including his remuneration and all outgoings paid by him (to the exten...
	(b) in or towards the payment of Liabilities relating to the Client Position Account to which the Relevant Charged Assets are or were attributed by OTC Clear in accordance with the Clearing Rules and Clearing Procedures; and
	(c) in payment of any surplus to the Clearing Member or other person entitled to it.

	12. LIABILITY OF OTC CLEAR, RECEIVERS AND DELEGATES
	12.1 Possession
	12.2 OTC Clear’s liability

	13. POWER OF ATTORNEY
	13.1 Appointment
	(a) to do anything which the Clearing Member is obliged to do (but has not done) under any Clearing Documentation (including to execute charges over, transfers, conveyances, assignments and assurances of, and other instruments, notices, orders and dir...
	(b) to exercise any of the rights conferred on OTC Clear, any Receiver or any Delegate in relation to the Charged Assets or under or in connection with any Clearing Documentation or under the CPO, the Companies Ordinance, the Companies (Winding Up and...

	13.2 Ratification

	14. PROTECTION OF THIRD PARTIES
	14.1 No duty to enquire
	(a) whether the power or rights conferred under or in connection with this Deed are exercisable;
	(b) whether any consents, regulations, restrictions or directions relating to such rights have been obtained or complied with;
	(c) otherwise as to the propriety or regularity of acts purporting or intended to be in exercise of any such rights; or
	(d) as to the application of any money borrowed or raised.

	14.2 Protection to purchasers

	15. SAVING PROVISIONS
	15.1 Continuing Security
	15.2 Reinstatement
	15.3 Waiver of defences
	(a) any time, waiver or consent granted to, or composition with, the Clearing Member or other person;
	(b) the release of the Clearing Member or other person under the terms of any composition or arrangement with any creditor of the Clearing Member;
	(c) the taking, variation, compromise, exchange, renewal or release of, or refusal or neglect to perfect, take up or enforce any rights against, or security over assets of, the Clearing Member or other person or any non-presentation or non-observance ...
	(d) any incapacity or lack of power, authority or legal personality of or dissolution or change in the members or status of the Clearing Member or other person;
	(e) any amendment, novation, supplement, extension, restatement (however fundamental and whether or not more onerous) or replacement of any Contract or Clearing Documentation or any other document or security;
	(f) any unenforceability, illegality or invalidity of any obligation of any person under any Contract or Clearing Documentation or any other document or security; or
	(g) any insolvency or similar proceedings.

	15.4 Immediate recourse
	15.5 Appropriations
	(a) refrain from applying or enforcing any other moneys, security or rights held or received by OTC Clear (or any trustee or agent on its behalf) in respect of those amounts, or apply and enforce the same in such manner and order as it sees fit (wheth...
	(b) hold in an interest-bearing suspense account any moneys received from the Clearing Member or on account of the Clearing Member's liability under this Deed.

	15.6 Additional Security

	16. DISCHARGE OF SECURITY
	16.1 Final redemption
	16.2 Retention of security
	16.3 Consolidation

	17. PAYMENTS
	17.1 Demands
	17.2 Payments
	17.3 Continuation of accounts
	(a) the receipt by OTC Clear of notice (either actual or otherwise) of any subsequent Security affecting the Charged Assets; or
	(b) the presentation of a petition or the passing of a resolution in relation to the Winding-up of the Clearing Member,


	18. RIGHTS, WAIVERS AND DETERMINATIONS
	18.1 Ambiguity
	18.2 Remedies and waivers
	18.3 Determinations

	19. SEPARATE AND INDEPENDENT OBLIGATIONS
	20. COUNTERPARTS
	21. GOVERNING LAW
	22. JURISDICTION
	SCHEDULE 1 Rights of Receivers
	(a) Take possession
	(b) Deal with Charged Assets
	(c) Borrow money
	(d) Rights of ownership
	(e) Claims
	(f) Legal actions
	(g) Redemption of Security
	(h) Other powers
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